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AMA in Japan: unreasonable restraint of 
trade

 Antimonopoly Act in Japan(AMA) regulates price fixing, quantitative 
restrictions cartel, market share cartels, bid rigging or the like as 
"unreasonable restraint of trade".

 unreasonable restraint of trade “means such business activities, by which any 
enterprise, by contract, agreement or any other means irrespective of its 
name, in concert with other enterprises, mutually restrict or conduct their 
business activities in such a manner as to fix, maintain or increase prices, or 
to limit production, technology, products, facilities or counterparties, thereby 
causing, contrary to the public interest, a substantial restraint of competition 
in any particular field of trade (s2(6).
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AMA in Japan: private monopolization

 private monopolization means “such business activities, by which any 
enterprise, individually or by combination or conspiracy with other 
enterprises, or by any other manner, excludes or controls the business 
activities of other enterprises, thereby causing, contrary to the public 
interest, a substantial restraint of competition in any particular field of 
trade” (S2(5)).
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AMA in Japan: unfair trade practices

 unfair trade practices delineates “an act falling under any of the following 
items:…" (Section 2 Subsection 9).

 Section 2 Subsection 9 delineates the statutory unfair trade practices : group 
boycott, price discrimination, predatory pricing, resale price maintenance 
and abuse of superior bargaining position.

 In addition, Japan Fair Trade Commission (JFTC) can specify other unfair 
trade practices (so far, has specified 14 practices).
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Surcharge: unreasonable restraint of 
trade

 Surcharge is 10% of the sales amount of "the relevant goods or services"(up to 
three years) which are the subject of the violation. 

 Surcharge is the sales amount of "the relevant goods or services” *3*o.1

 However, 1% in the wholesale trade, 2% in the retail industry.

 AMT has a leniency program.

 In repeated cases and masterminded cases, surcharge is increased.
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Surcharge: private monopolization, 
unfair trade practices

 In 2006 and 2009, surcharge system has been introduced for certain types of 
private monopolization and unfair trade practices.

 After the introduction of the surcharge system, surcharges have been imposed 
in six(6) cases, all of which were cases of abuse of superior bargaining 
positions.
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extraterritorial application of AMA

 AMA does not say anything about extraterritorial application.

 It is a question of how we interpret AMA.

 there are many cases of applying AMA to undertakings that are located in 
foreign countries.

 They include cases that can be explained by “principle of territoriality”. At 
the same time, there are cases that are hard to be explained by “principle of 
territoriality”, and easy to be explained by “effect doctrine” or 
“implementation doctrine”.

 JFTC have said nothing  about what doctrine it adopts.
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Surcharges for goods sold in foreign 
countries

 In some international cartels, JFTC has imposed surcharge on "sales value of 
goods sold in Japan" by foreign undertakings.

 The question is whether JFTC is able to impose surcharge on " sales value of 
goods sold in foreign countries”.

 AMA only says “the amount of sales from the relevant goods or services…, 
calculated using the method provided by Cabinet Order”.

 Case law says that “the relevant goods ” means “goods targeted by the 
violation, that is, goods included in the violation and restrained by the 
violation”.

 Both AMA and case law do not suggest anything on whether JFTC is able to 
impose surcharge on “sales value of goods sold in foreign countries” or not.
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JFTC marine hose international market 
sharing agreement case (2008)

 JFTC issued a surcharge order in marine hose international market sharing 
agreement case.

 The order’s target was only a Japanese company.

 The case is about an international market sharing agreement. However, JFTC  
defined the relevant market as “a market in which purchasers are consumers 
of marine hose, who are located in Japan”. In this case, only Japanese 
producer was supplier, and foreign producers had no sales in Japan.

 JFTC was criticized and scholars, for example, pointed that JFTC should have 
calculated surcharge on the basis of assumed sales volume of foreign 
undertakings, as European Commission does, based on market share in the 
world market.  
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JFTC Cathode-ray tube (CRT) cartel 
decision (2015)
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JFTC CRT cartel decision (2015)

 In the CRT cartel case, price fixing of the CRT was agreed in foreign countries 
(Southeast Asia), and CRT was distributed only in foreign countries (Southeast 
Asia) and CRT-based TVs were hardly imported into Japan.

 JFTC imposed surcharge on “sales value of goods sold in foreign countries” in 
CRT case.

 JFTC asserted that this price fixing infringed AMA, and calculated  surcharge
based on the purchase volume of subsidiaries and contractors(x1, x2, x3, x4, 
x5 etc.) of Japan-based CRT-based TV producers(X1, X2, X3, X4, X5). The 
subsidiaries and contractors are located in Southeast Asia.

 I do not know of any countries other than Japan where surcharges or fines is 
applied to sales outside domestic territory.
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JFTC CRT cartel decision (2015)

 JFTC says “even if the undertaking located outside Japan conducts what AMA 
prohibits, the undertaking infringes AMA, at least when (i) competition in the 
relevant market (particular field of trade) is done for purchasers who are 
located in Japan, and (ii) the act caused a substantial restraint of competition 
in the relevant market.
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JFTC CRT cartel decision (2015)

 On (i), the issue was whether the purchasers are subsidiaries located in 
Southeast Asia(x1, x2, x3, x4, x5 etc.), or CRT-based TV producers located in 
Japan(X1, X2, X3, X4, X5).

 JFTC said that purchasers are CRT-based TV producers located in Japan (X1, 
X2, X3, X4, X5), because (a) X1, X2, X3, X4, X5 decided with whom x1, x2, x3, 
x4, x5 etc.  contracted, negotiated prices and other conditions with suppliers 
for x1, x2, x3, x4, x5 etc. and instructed x1, x2, x3, x4, x5 etc. to contract 
with whom and on what conditions, and (b) for example, X1 and x1 are in an 
inseparable relationship.
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JFTC CRT cartel decision (2015)

 On the calculation of surcharge, JFTC only says that both AMA and case law do 
not permit JFTC to consider the fact that the conduct was done outside Japan.
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JFTC’s CRT cartel decision (2015)

 My opinion:

 JFTC‘s decision expanded the scope of the extra-territorial application of AMA 
too much.

 Such large scope of extra-territorial application of competition law is unusual
from the standpoint of comparative law.
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JFTC CRT cartel decision (2015)

 Hypothetical case 1

 A Japanese (A) living in Japan is planning to travel to Italy. A reserved a hotel 
at Siena in Italy by e-mail. Price negotiations were carried out between A and 
hotels. A thought that the price was high, but A agreed with a hotel 
reluctantly because prices of all the other hotels at Siena were high. A 
traveled  to Siena, and found that all hotels at Siena had fixed prices.  A 
stayed at the hotel and paid hotel charges. 
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JFTC CRT cartel decision (2015)

 Hypothetical case 2

 A Japanese producer (A) is located in Japan. A’s subsidiary(B) is producing 
product Y in Italy, which incorporates component X. B purchase X in Italy and 
sells Y only in Europe. Price negotiations were carried out between A and 
producers of X in Italy. A thought the price was high, but A agreed with some 
producers of X in Italy reluctantly because prices of all the other producers 
were high. B contracted with producers and paid prices. Later A and B found 
that all producers in Italy had fixed prices. 
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JFTC CRT cartel decision (2015)

 In both case 1 and case 2, AMA would be applied and surcharge would be 
imposed, if we follow JFTC’s CRT decision.

 However, as I pointed, this result expands the scope of the extra-territorial 
application of AMA too much. This kind of price-fixing should be regulated by 
the host jurisdiction, i.e., Italy or EU.

 Such large scope of extra-territorial application of competition law is unusual 
from the standpoint of comparative law.
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JFTC CRT cartel decision (2015)

 If we change case 1, son that, the price fixing is “targeting” tourists from 
Japan, there are some grounds to support the application of Japanese AMA 
(amended case 1).

 Anyway, JFTC’s decision does not pose such premise, although the decision 
only refers to the fact that the object of the price fixing is to fix the price 
paid by subsidiaries and contractors located in Southeast Asia(x1, x2, x3, x4, 
x5 etc.).
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JFTC CRT cartel decision (2015)

 Then, does JFTC impose surcharge on hotels in Italy (case 1) and producers of 
X located in Italy(case 2)?

 JFTC would not impose surcharge in these cases.

 JFTC do not have discretion in calculating surcharge, but JFTC has discretion 
in deciding whether to apply AMA to  particular cases.

 JFTC would see what Italian competition authority does, and consider 
“international comity”.

 But I need to emphasize that JFTC are able to impose surcharges at least in 
amended case 1 and case 2 (if amended in same way).
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JFTC’s CRT cartel decision (2015)

 My opinion:

 AMA only says “the amount of sales from the relevant goods or services…, 
calculated using the method provided by Cabinet Order”.

 Case law says that “the relevant goods ” means “goods targeted by the 
violation, that is, goods included in the violation and restricted by the 
violation”.

 Both AMA and case law do not assume the case of extraterritorial application. 
In such cases, we should adopt another standard or correct the old standard 
by interpretation.
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JFTC’s CRT cartel decision (2015)

 I am proposing that “the relevant goods” should mean “goods which have 
been substantially restricted in the territory of Japan through the conduct”, 
from the viewpoint that the object of AMA is to protect competition in the 
territory of Japan.

 I am also proposing that when the address of the invoice is in Japan, the 
requirement “the relevant goods” is satisfied and JFTC can impose surcharge 
on the sales of the goods.

 This understanding is, I believe, consistent with competition laws in most 
countries.
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Tokyo High Court CRT cartel decision 
(2016)

 Tokyo High Court issued decision concerning CRT case in January 29, 2016.

 Although the decision supported the conclusion of JFTC’s decision, it adopted 
completely different reasoning: “implementation doctrine”.

 The decision was greeted with surprise. Some lawyers and scholars are 
criticizing it (”Ruling in Japan CRT cartel case draws criticism – analysis”  
PaRR Alert, February 3, 2016).

 Other two CRT cases are being heard in Tokyo High Court. It is expected that 
one decision will be issued in March.
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Tokyo High Court's CRT cartel decision 
(2016)

 “This agreement is intended to target CRT-based TV producers located in 
Japan, that substantially decide both suppliers and important contract terms 
(prices, volume and so on) for purchasing of the CRT tube, and 
implementation of the agreement has been carried out, which restrained free 
competition between the Japanese CTR-based TV producers located in Japan. 
It is clear that AMA can be applied to the case.”

 Tokyo High Court also says that double imposition of surcharge and penalty or 
international comity can not be considered in the calculation of surcharge and 
says it is the issue of legislation.
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Tokyo High Court CRT cartel decision 
(2016)

 The decision points out that implementation doctrine is adopted in the EU 
and EU competition law would bring the same conclusion if the CRT case had 
occurred in EU. 

 As the Wood pulp decision in the EU says, I think, CRT tube or CRT tube TV 
should be directly sold in the territory of EEA in order to apply 
implementation doctrine to the CRT Case. I wonder whether EU competition 
law would bring the same conclusion in the CRT case, because in the CRT case, 
as I said, contract, delivery of the tube, payment are implemented outside 
Japan.
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Condenser cartel case

 On December 9, 2015, Trade Commission of Taiwan imposed administrative 
fines on seven condenser producers, most of which are Japanese producers. 
The amount of fines totaled NT$5,796,600,000.

 On December 24, 2015, Japanese newspaper reported that JFTC is preparing 
to impose surcharge on five producers located in Japan. It was also reported 
that the amount of fines will total about 7 billion Yen.
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Condenser cartel case

 It is reported that production value of condensers in Japan is about 130 billion yen 
per year.

 If the full amount is subject to the surcharge, it will be 36 billion yen (130 billion 
yen * 0.1 * 3). 7 billion yen means JFTC is planning to impose about 20% of it.

 Sales amount of condensers which were directly delivered to the purchasers 
located in Japan would be “the relevant sales”. 

 Sales amount of condensers which were delivered to undertakings, which are 
located in Taiwan, EU or United States etc. and are not Japanese companies’ 
subsidiaries or contractors, are not “the relevant sales”. 

 Sales amount of condensers which were delivered from Japan to the Japanese 
company’s subsidiaries located outside Japan would not be “the relevant sales”. 

 Sales amount of condensers which were delivered from outside of Japan to the 
Japanese companies’ subsidiaries located outside Japan would not be “the 
relevant sales”.
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Condenser cartel case

 In any event, only relevant sales to “purchasers (consumer) located in Japan” 
are target of surcharge, although the JFTC’s and Tokyo High Court’s definition 
of “purchasers (consumer) located in Japan” is very broad. 

 Relevant sales to “purchasers (consumer) located in Taiwan , EU or United 
States etc. are not the target of surcharge.
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Condenser cartel case

 Conclusion: at the condenser cartel case

 JFTC would not impose surcharge on the sales in Taiwan.

 JFTC has no discretion in calculating surcharge, but JFTC has discretion in 
deciding whether to apply AMA to  particular cases.

 JFTC would see what Fair Trade Commission does, and consider “international 
comity”.

 Then, JFTC would deem the cartel “targets” only if purchasers located in 
Japan. 
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Condenser cartel case

 Japanese companies have subsidiaries and contractors all over the world, and 
purchasing assemblies, producing completed products and selling all over the 
world. 

 JFTC have the potential power to impose surcharge on the sales of parts 
incorporated into “Japanese products”, produced and sold all over the world. 
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Influence from EU and United States 
cases

 JFTC’s decision is influenced by Motorola Mobility LLC, v. AU Optronics Corp., 
et al., 746 F.3d 842 (7th Cir. 2014) (amended Jan. 12.2015).

 Tokyo High Court points out that implementation doctrine adopted in the EU 
and EU competition law would bring the same conclusion if the CRT case had 
occurred in EU. 

 Nevertheless, such large scope of extra-territorial application of AMA is 
unusual from the viewpoint of comparative law.
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Motorola Mobility LLC, v. AU Optronics Corp., 
et al., 746 F.3d 842 (7th Cir. 2014) (amended 
Jan. 12, 2015)
 Three Categories:

 (1)LCD panels purchased by Motorola and delivered to facilities in the United 
States

 (2)LCD panels purchased by Motorola’s foreign subsidiaries, delivered to the 
subsidiaries’ manufacturing facilities abroad and used in phones later sold in the 
United States

 (3)LCD panels purchased by Motorola’s foreign subsidiaries, delivered to the 
subsidiaries’ manufacturing facilities abroad and used in phones later sold outside 
the United States

 Most of CRT cartel case belongs to category 3 and very small part of it (less than 
10%) belongs to category 2.  

 The US 7th Circuit Court says category 3 is not within the scope of the antitrust law, 
although it admits the possibility of being fined in criminal procedure.
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Commission Decision of 8.12.2010, Case 
COMP/39.309—LCD-Liquid Crystal Displays)

 “The sales of LCD panels directly or indirectly concerned by the infringement 
in the EEA (duly taking into account its enlargement in 2004) are:

 (i) Direct EEA Sales (that is LCD panels for IT or TV applications not smaller 
than 12" directly sold to another undertaking in the EEA by one of the 
addressees of this Decision);

 (ii) Direct EEA Sales Through Transformed Products (that is LCD panels not 
smaller than 12" incorporated intra-group into a final IT or TV product and 
subsequently sold to another undertaking in the EEA by one of the addressees 
of this Decision); and

 (iii) Indirect Sales (that is the value of the LCD panels sold by one of the 
addressees of this Decision to another undertaking outside the EEA, which 
would then incorporate the panels into final IT or TV products and sell them 
in the EEA).”
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Commission Decision of 8.12.2010, Case 
COMP/39.309—LCD-Liquid Crystal Displays)

 However, …,for the purpose of establishing the value of sales in this case, the 
relevant EEA turnover consists of those sales where the first "real" sale of the 
LCD panel - as such or integrated in a final IT or TV product - was made into 
the EEA during the period of the infringement by one of the addressees of this 
Decision. This refers only to points (i) and (ii) …. Although the value of all 
indirect sales made into the EEA (point (iii) …) could have been included in 
the relevant value of sales, this is not done in this case as sufficient 
deterrence is achieved by including into the value of sales only the first "real" 
sale of LCD panels into the EEA.”

 Case C-231/14 P. InnoLux v. Commission, judgement of 9 July 2015
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