HASEASE 2[A]

R KR BEER

L =X



WRE-SEXE(ENMN]

FEOSHINEZLOHTOTA)HE mEThR] (FZER, 2013)
FLEAFEMIRAAT A)HEAP] (B ARGEHL, 2016)




1 BRKZE-RBKER



(1) RKE-mKERECE

@ %% (Legal System) ——HBEDHFEIZK>TEEDONT-ZHDE
AR DEEFR
@ KL T KER (Anglo-American law; common law)——A F1) X%
 BEUVMFTIREFTMZLEERDE(FORTEIZTA)AE) DA
o
@ K[EE - KEEER (continental law; civil law) ——F A&, 752 XiE
 RAREGEDRM——O—VEDEEMN, BEMEZERBEDR
#BET 5,
®MDER

AVNER——FRKERICRINENSD
hERER —— KEERICRIRENS
A RS LER




(2) EXKERICET Sithig
D EFEEEEDSH England, Wales, Northern Ireland
@ England (1066 : William | (William the Conqueror) [Z& b4 T T2 R ERR
)
& Wales (1284[ZEngland[E EEdward IAMEARL, BEEL, FOERF (D5
MDEdward 1) ZZDE EIZHE A T=[Prince of Wales], 1536FIZIER(ZHE
N5)
@ Scotland (16034 [ZScotland EJames 61t A England EJames 11H &L TH
SZLTUE, RICEZHLZEITHS, 1707F 2B S D EEIZKYEngland &
&L, GreatBritain ELVDEBR EEZFRZALT=, )
@ Northern Ireland (Ireland——1801 £ [Z Great Britain& & L, United
Kingdom®D —&R &> 1=, Flreland——1922%FIrish Free State (7 /LS F
EHRE, BE) 45, 1937F (2L THEEREreLEY, 1949 (2%
Republic of Ireland& LT, Commonwealthh™ 5+ R .




NORDSEE

By
L.
l:'\
Ty
'\\I
L
England 1']'
)
?’J
- |
A =
T i
f;:’: rf*mf P Wikimedia Commons
ATLANTIK : -

FRAMK-
GUERNSEY &
s mKK’WHEIEH 6



(2) EXERIZET Hihig

@ F7A)HEZEE (Louisiana MZEER)

@ Louisiana (B IE ISV REE I A 1A4HIZTHELHD) —— TS5 ADE
Rith (PLT ZIUARLLBED L RGH), 1763FEARAUFE (U IvE L
H(XAX)RAFEHIZH D), 1800FE TS5 AFH, 1803F 7 A1) H1Z15008 F
JLTT5EAN,

@ HF45 (Quebec MZEEL)

@ +—RSY7

® Za—-T—32F

® AUF

(EEEDEAXRIE, WO TKRKEFEDELITHLOI-ELRTHLIH, TN
FOLETHLOTHREEZRIZETHLDEHS P RUZ2H, 72
)AXEFE ——F 525 5% (Roman-Dutch law) ZEBEET Hik; Xay
FSUR). DI1Q2)iRESHER)

1



Kalifornie
g1
- : "-\\h

PAZIFISCHER

OZEAN

i
] {\\
T

0

oy

1 =

%
o
T

oy

of
{Alaska

(e

P

Montana

Colorado

KANADA
North New Hampshire
Dakota |pinnesota Qrmany N
South ‘
Dakota

Michigan

Rhode Island
Connecticut

Nebraska

“New Jersey
—Delaware

Maryland

Kansas Washington, D.C.

MNew Mexico

»|  MEXIKO

BlilaHorna Arkansas

ATLANTISCHER
OFEAN

| 5
Wikimedia Comn$ons



FA)HDELILEQERTLTDE : 7AJHEREUSA

1776 | [1783 | [1803 | [1818 | [1819 | [1845 | [WAEHGN [1848 | [ 1853

(https://www.y-history.net/appendix/wh | 102-029.8tml)



NORD-

POLARMEER
: D&f’ Sg' ) DANEMARK ISLAND
: (GRONLAND)
Ci:;jL N EEH 0y Z _
oL
Beaufort- Y ;
VEREINIGTE A ; ﬂ%@ Bafin-
STAATEN {;\:; Bucht
. W _
of
ﬁ =
ﬂt::—““a i b =
¥y N [\\‘3 @2 % ATLANTISCHER
OZEAN
. "urd:::.:;nrien MNunawvut j 'Ihh Labrador-
i = = 3 See
Uis > 7 2

bucht

| o)  &ll i

Manitoba -

by, Neufundland
Hudsan- "Zﬂf\n{nd Labrador

British
Columbia

e il Buasanion
. —

" & )
Québ
E é‘% i’g = Prince
E Ontario b Edward
(=% Saskatchewan Island
a Nova
= : ] Scotia
S .
A-*jz"‘rﬁf\\ Hﬂir:’nswick
VEREINIGTE e -
STAATEN B < _# ATLANTISCHER
| H ){f & OZEAN

Wikimedia Co1nC1)mons



(3) HAKEZEKREEE

O HEDERNHER ——O—VEDZED K/
€3—0OY/\NKETIE, FHEHMAIEHICH T THEA—IFEDHLET
RERICHARLTW R YZHRILIZ, REIOBENEEDEEL

TOO—VEDMZNAEITLI=( « #—RIEE

NIGRREE

E

OHEO—TH

ROXRHA)

E

(Holy Roman Empire, 962-1806) &, O—< 7

E

EZzlm TS5

D HE

it CoY, TOTIE, O—TEMTONDIRETHHENIZ AN R

HTH-oT1-,

S WRZIN-O—TEDELoELE

E B EETHAIRF 7 IR LM

(6HFICEA—VTFEDAIRAF 7 XAKRFDMGmIZLEYFREINT)
[X16tH#E#% 3 LIF& Corpus luris Civilis(FTRERKE ——FiRT5&MO
—VERE]D) EFEIENT-, KREEEZcivil lawEFEFR,

11



(3) TAKEEKIEE

(O—TEER B LT HEHRER]

OIS URITEWNWTIE, 1804FICREHEMN (1807FIZFRLA A EDN
MRENT=), 1806 FICREERINEMAMY, 1807FE (G EH A, 1808FE(IT/A
B, 1810F(CHIEEAFIESIMNT =,

QR AMVIZHE LTI, 1896F IR YEREMMRIILT-, AL/ ATIE, 1881
FIZRAREFZENRIULI-(EEZEDH———EN -2 -Fh-/I\)
F)o

@ LI LIBEDR M VIZEITS, FFEEBMSERIZLSAERIE, 191K R
FDNTOTUERIZESA—TEDARRIEEBME D FEILDSERK(
Pandectae="Fii=EZR),

=AM RETERET ST EERTEDOMES
>O—VEMZOBEENNSII=AF)RIE

12



EAER

ED B >IEBE

EDXBL

ZE# (Bx)

& (P

ol 3
20

T £
ALK - T

[ |
2K
= 4 T AN
v (& (& $ AT A 2
1 @R RT5) BiE
a8 * ik (BR)
T T (K#EHE)
1’)75\ 0) j/ﬁ%ﬂ’%

ﬁéﬁ#& (Z=i&8l)

13




R (on the application of Miller) v The Prime Minister (2019)

[61] It is impossible for us to conclude, on the evidence which has been put
before us, that there was any reason - let alone a good reason - to advise Her
Majesty to prorogue Parliament for five weeks, from 9th or 12th September until
14th October. We cannot speculate, in the absence of further evidence, upon
what such reasons might have been. It follows that the decision [that Parliament
should be prorogued ------ [29]] was unlawful.

[69] The logical approach to that question is to start at the beginning, with the
advice that led to it. That advice was unlawful. It was outside the powers of the
Prime Minister to give it. This means that it was null and of no effect: see, if
authority were needed, R (UNISON) v Lord Chancellor [2017] UKSC 51, para 119.
It led to the Order in Council which, being founded on unlawful advice, was
likewise unlawful, null and of no effect and should be quashed. This led to the
actual prorogation, which was as if the Commissioners had walked into
Parliament with a blank piece of paper. It too was unlawful, null and of no effect.

14




2 RKE-THA)NEDFFE

19



(1) FEESERDERE
QI KEIZBITAT VIV EDGHDERE——e.g., i ED X E, FEEH
@ thDH EL T, Halsbury's Statutes of England and Wales D& 5|%& (4th
ed. Consolidated Index) [ZHAFIEZDERIE—E
BHEICBHEHLZICHIESNZBEOEENRITOMNAZHFEDODLDELT
BIFonTHY, ZOHIZTT AR (1297F) L RETENTES,
Magna Carta —— FH EZHEBITORBZEHHRTFHNE
— BHEZRETLIREFEZL LOREEXE

Lord Denning describing it as "the greatest constitutional document of all

times — the foundation of the freedom of the individual against the arbitrary
authority of the despot".
7 A)H——EHEXDHIEDEE, e.g., FEERFH1EiE(1677), HENEEE D %)
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(a) FIBLEFE

| BEELIC R Y AL =73 L VAT E
(b) FefhlH 5 E DR (doctrine of stare decisis; doctrine of precedent)

"stare decisis" ——"“to stand by things decided”

O RILEEBEFRDEHICITRILHIE ——FHFIFE RO FH, EAREID
Fos, SRR EM
S A FVRIZEIFTHFEH DFeXT BT R 1 (19t #2H H ~ 1966) (London
Street Tramways Co. v. London County Council, [1898] A.C. 375——#F}
S4E161TH)
@ The Practice Statement by the Lord Chancellor (Lord Gardiner) and the
Lords of Appeal in Ordinary on July 26, 1996 —— W ELG G S IZEERD
HIFDERZRD D,
@ ratio decidendilZDWVWT DA EFMERMEDREIXERAINS,
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Text of the Practice Statement (1966)

Their Lordships regard the use of precedent as an indispensable foundation upon which
to decide what is the law and its application to individual cases. It provides at least some

degree of certainty upon which individuals can rely in the conduct of their affairs, as well

as a basis for orderly development of legal rules.

Their Lordships nevertheless recognise that too rigid adherence to
precedent may lead to injustice in a particular case and also unduly restrict
the proper development of the law. They propose therefore, to modify
their present practice and, while treating former decisions of this house as
normally binding, to depart from a previous decision when it appears right
to do so.

In this connection they will bear in mind the danger of disturbing retrospectively the

basis on which contracts, settlement of property, and fiscal arrangements have been
entered into and also the especial need for certainty as to the criminal law.
This announcement is not intended to affect the use of precedent elsewhere than in
this House. — Lord Gardiner's statement in the House of Lords, 26 July 1966.
[Lord Chancellor (Lord Gardiner) and the Lords of Appeal in Ordinary] 8
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Court of
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Common Law

/

" Supreme Court of Judicature Acts of 1873 & 1875
7 Equity HHT O, BIPEORM

| 1873-75 | Supreme Court of Judicature
(Supreme Court of England and Wales (1981~))

(Senior Courts of England and Wales (2005~))

Privy

House of Commons

House of Lords

Appellate Jurisdiction Act 1876
R wIEAYEERE iR F, Law Lords
(Lords of Appeal in Ordinary) P {EAp

Council

Chancery | Queen's Family | Civil Div. | Criminal Div.
Div. Bench Div. Div.

High Court of Justice Court of Appeal 2009 | Supreme Court of

the United Kingdom

FLILEE T 2016.4.13 #fiET 2016.4.18



Lord Chancellor / House of Lords

[Lord Chancellor (KiEZE) D]

@ Keeper of the Great Seal (B ZE &)

@ The Speaker of the House of Lords(~2006.7.4.)

& Minister of the Crown TIZIXHEREIZ Cabinet DHERL B GEERIRE - FiELIEE
=)

@ President of the Supreme Court (Senior Courts) (Court of Appeal + High Court) (
~2006.4.3.)

@ President of the Chancery Division of High Court(~2006.4.3.) (>Chancellor of
the High Court)

OEEREFREE (HHEMADEMRICEBLTEEMIZHILDELGDS, ~
2006.4.3.)

[ Constitutional Reform Act, 2005 (2005.3.24) ]

@ Lord Chancellor B[R =H, EEfRERBOTEBOMAIIMDEIZFE
Stz REEFIFRE HFEETNEZEERKE,
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House of Lords

BEeE——19HEZOFFIZ, FEERNLTOVEKRIEIFRHICEELLGLEWNDE
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Common law 2B [T HEFEL A (forms of action)
OFEHDHEEHFZR ——EENTHRTHECA

J
OiREARIR T IR < KL E FF (Chancery)
N)

O:ERE (pleading: EF4K (declaration), &FE (plea), BEHE, BREFE---- )

DDebt (£ EXREFEERD) D declaration ITEWTEREINAEREZEIR

MEEEDEEEHERAGMN  WENBRICRABAERECZELTNSILE;

{BEFFA B 1T (The Breach) ; $8ZE%E (The Damages)
@Covenant (3=ENZ2495RE0) O declaration [TEWWTE RSN AIREEIE
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N
OEEHE
[(RRZAK]
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RN A (forms of action)
OEIE A%

O LTHDAEWE (BEfizt LI fee simple) ZHCHEFA——RBIEL THRE
(champion DX AT]), #EEDEIRIZK-T grand assize
O £ EERL, EESIIEFE R (detinue) ——EFE T E (compurgation; wager
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Equity

(i) KiEZE (Lord Chancellor) @ Bl;E#EEE (141H#0) —— KIEZE FEFIFT
(Court of Chancery) M 3L (15tH#2K)
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Equity

L KEE IS RSN S
ATFHEORERELEZLNT

@ OEL-O—FHHMIZHITBHERDDOEIRICHEToriginal writZ
FH 9 HChanceryDET, O -A—DNEHITEL TULV =,

ZIZ, BIAITEXKEERIVEEFESREIC, TLTUAHKERE
TIZHIATIIEEXEBIICESINSLIIZHEST=,
- KEEIL, H#IE, Kingin Council D& T, £ (1474) 121K, H#T D
BHICHEBEZSZ5MRZHT LOIZHED),

- KIZE &, &HE

HOEBEDE
& KiEEIL, Thomas Wolsey (1515~1529) F T, —ELTERBED
HEBTHY, HIBEROREEBENENTHOT=, BIEHIZ, WolseyD R
D K;EE [FThomas More (1529~1532)
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Equity

- KEEBIE, HFEEZLIRNESEHHINE, EFOIEY-O0—LD
HHZEETH LS, BIDERFELEDRAIZELNT(in the name of
good conscience and equity), ZETHEFEEZ 50 F (decree) ##
HITxFLTHLT=

-BEMIZ, ERIRIC, ZERIZ, AR,

s TOAT 4133 ABIIZEIKEquity acts in personam.]

A E BT S (specific performance) &Z 1E 8545 (injunction) ——& &
[CHRENTZLMGEIZITFLFIFTEEESE (contempt of court) T, 5 AVAR
SFIZRHET DIDENTFONSETHELZY, Si€Z2FLEYLT-,

SCDEIGEREEDULENERL TTEFIBLENT VAT 1 (equity
) TH B
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