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Taylor v. Caldwell, 3 B. & S. 826, 122 Eng. Rep. 309 (K.B. 1863)
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Blackburn J.

We think, therefore, that the Music Hall having ceased to exist, without fault of
either party, both parties are excused, the plaintiffs from taking the gardens and
paying the money, the defendants from performing their promise to give the
use of the Hall and Gardens and other things. Consequently the rule must be
absolute to enter the verdict for the defendants.

Taylor v. Caldwell, 3 B. & S. 826, 122 Eng. Rep. 309 (K.B. 1863)

Blackburn J.

[Tlhere are authorities which, as we think, establish the principle that where, from
the nature of the contract, it appears that the parties must from the beginning have
known that it could not be fulfilled unless when the time for the fulfilment of the
contract arrived some particular specified thing continued to exist, so that, when
entering into the contract, they must have contemplated such continuing existence as
the foundation of what was to be done; there, in the absence of any express or implied
warranty that the thing shall exist, the contract is not to be construed as a positive
contract, but as subject to an implied condition that the parties shall be excused in case,

before breach, performance becomes impossible from the perishing of the thing
without default of the contractor. ***

We think, therefore, that the Music Hall having ceased to exist, without fault of
either party, both parties are excused, the plaintiffs from taking the gardens and paying
the money, the defendants from performing their promise to give the use of the Hall
and Gardens and other things. Consequently the rule must be absolute to enter the
verdict for the defendants.
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Krell v. Henry, [1903] 2 K.B. 740 (Court of Appeal, 1903)
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B Z ¥R (1903/8/11) : VAUGHAN WILLIAMS L.J.

In the present case the condition which fails and prevents the achievement of
that which was, in the contemplation of both parties, the foundation of the
contract, is not expressly mentioned either as a condition of the contract or the
purpose of it; but | think *** that the principle of Taylor v. Caldwell ought to be
applied. This disposes of the plaintiff's claim for 50I. unpaid balance of the price
agreed to be paid for the use of the rooms. The defendant at one time set up a
cross-claim for the return of the 25I. he paid at the date of the contract. As that
claim is now withdrawn it is unnecessary to say anything about it. | have only to
add *** that in the case of contracts falling directly within the rule of Taylor v.
Caldwell. the subsequent impossibility does not affect rights already acquired
*** | think this appeal ought to be dismissed.
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