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Restatement (Second) of Contracts

Chapter 1. Meaning Of Terms

§ 1. Contract Defined

A contract is a promise or a set of promises for the breach of which the law gives a remedy,
or the performance of which the law in some way recognizes as a duty.

§ 2. Promise; Promisor; Promisee; Beneficiary

(1) A promise is a manifestation of intention to act or refrain from acting in a specified way,
so made as to justify a promisee in understanding that a commitment has been made.

(2) The person manifesting the intention is the promisor.

(3) The person to whom the manifestation is addressed is the promisee.

(4) Where performance will benefit a person other than the promisee, that person is a
beneficiary.

§ 3. Agreement Defined; Bargain Defined

An agreement is a manifestation of mutual assent on the part of two or more persons. A
bargain is an agreement to exchange promises or to exchange a promise for a performance or
to exchange performances.

§ 4. How A Promise May Be Made
A promise may be stated in words either oral or written, or may be inferred wholly or partly
from conduct.

§ 5. Terms Of Promise, Agreement, Or Contract

(1) A term of a promise or agreement is that portion of the intention or assent manifested
which relates to a particular matter.

(2) A term of a contract is that portion of the legal relations resulting from the promise or set
of promises which relates to a particular matter, whether or not the parties manifest an
intention to create those relations.

§ 6. Formal Contracts

The following types of contracts are subject in some respects to special rules that depend on
their formal characteristics and differ from those governing contracts in general:

(a) Contracts under seal,

(b) Recognizances,

(c) Negotiable instruments and documents,

(d) Letters of credit.

§ 7. Voidable Contracts

A voidable contract is one where one or more parties have the power, by a manifestation of
election to do so, to avoid the legal relations created by the contract, or by ratification of the
contract to extinguish the power of avoidance.



§ 8. Unenforceable Contracts

An unenforceable contract is one for the breach of which neither the remedy of damages nor
the remedy of specific performance is available, but which is recognized in some other way
as creating a duty of performance, though there has been no ratification.

Chapter 2. Formation Of Contracts--Parties And Capacity

§ 9. Parties Required

There must be at least two parties to a contract, a promisor and a promisee, but there may be
any greater number.

§ 10. Multiple Promisors And Promisees Of The Same Performance

(1) Where there are more promisors than one in a contract, some or all of them may promise
the same performance, whether or not there are also promises of separate performances.

(2) Where there are more promisees than one in a contract, a promise may be made to some
or all of them as a unit, whether or not the same or another performance is separately
promised to one or more of them.

§ 11. When A Person May Be Both Promisor And Promisee
A contract may be formed between two or more persons acting as a unit and one or more but
fewer than all of these persons, acting either singly or with other persons.

§ 12. Capacity To Contract

(1) No one can be bound by contract who has not legal capacity to incur at least voidable
contractual duties. Capacity to contract may be partial and its existence in respect of a
particular transaction may depend upon the nature of the transaction or upon other
circumstances.

(2) A natural person who manifests assent to a transaction has full legal capacity to incur
contractual duties thereby unless he is

(a) under guardianship, or

(b) an infant, or

(c) mentally ill or defective, or

(d) intoxicated.

§ 13. Persons Affected By Guardianship
A person has no capacity to incur contractual duties if his property is under guardianship by
reason of an adjudication of mental illness or defect.

§ 14. Infants
Unless a statute provides otherwise, a natural person has the capacity to incur only voidable
contractual duties until the beginning of the day before the person's eighteenth birthday.

§ 15. Mental Illness Or Defect
(1) A person incurs only voidable contractual duties by entering into a transaction if by
reason of mental illness or defect



(a) he is unable to understand in a reasonable manner the nature and consequences of the
transaction, or

(b) he is unable to act in a reasonable manner in relation to the transaction and the other party
has reason to know of his condition.

(2) Where the contract is made on fair terms and the other party is without knowledge of the
mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent
that the contract has been so performed in whole or in part or the circumstances have so
changed that avoidance would be unjust. In such a case a court may grant relief as justice
requires.

§ 16. Intoxicated Persons

A person incurs only voidable contractual duties by entering into a transaction if the other
party has reason to know that by reason of intoxication

(a) he is unable to understand in a reasonable manner the nature and consequences of the
transaction, or

(b) he is unable to act in a reasonable manner in relation to the transaction.

Chapter 3. Formation Of Contracts--Mutual Assent

Topic 1. In General

§ 17. Requirement Of A Bargain

(1) Except as stated in Subsection (2), the formation of a contract requires a bargain in which
there is a manifestation of mutual assent to the exchange and a consideration.

(2) Whether or not there is a bargain a contract may be formed under special rules applicable
to formal contracts or under the rules stated in §§ 82-94.

Topic 2. Manifestation Of Assent In General

§ 18. Manifestation Of Mutual Assent

Manifestation of mutual assent to an exchange requires that each party either make a promise
or begin or render a performance.

§ 19. Conduct As Manifestation Of Assent

(1) The manifestation of assent may be made wholly or partly by written or spoken words or
by other acts or by failure to act.

(2) The conduct of a party is not effective as a manifestation of his assent unless he intends to
engage in the conduct and knows or has reason to know that the other party may infer from
his conduct that he assents.

(3) The conduct of a party may manifest assent even though he does not in fact assent. In
such cases a resulting contract may be voidable because of fraud, duress, mistake, or other
invalidating cause.

§ 20. Effect Of Misunderstanding

(1) There is no manifestation of mutual assent to an exchange if the parties attach materially
different meanings to their manifestations and

(a) neither party knows or has reason to know the meaning attached by the other; or



(b) each party knows or each party has reason to know the meaning attached by the other.

(2) The manifestations of the parties are operative in accordance with the meaning attached
to them by one of the parties if

(a) that party does not know of any different meaning attached by the other, and the other
knows the meaning attached by the first party; or

(b) that party has no reason to know of any different meaning attached by the other, and the
other has reason to know the meaning attached by the first party.

Topic 3. Making Of Offers

§ 24. Offer Defined

An offer is the manifestation of willingness to enter into a bargain, so made as to justify
another person in understanding that his assent to that bargain is invited and will conclude it.

§ 25. Option Contracts
An option contract is a promise which meets the requirements for the formation of a contract
and limits the promisor's power to revoke an offer.

§ 26. Preliminary Negotiations

A manifestation of willingness to enter into a bargain is not an offer if the person to whom it
is addressed knows or has reason to know that the person making it does not intend to
conclude a bargain until he has made a further manifestation of assent.

§ 27. Existence Of Contract Where Written Memorial Is Contemplated

Manifestations of assent that are in themselves sufficient to conclude a contract will not be
prevented from so operating by the fact that the parties also manifest an intention to prepare
and adopt a written memorial thereof; but the circumstances may show that the agreements
are preliminary negotiations.

§ 30. Form Of Acceptance Invited

(1) An offer may invite or require acceptance to be made by an affirmative answer in words,
or by performing or refraining from performing a specified act, or may empower the offeree
to make a selection of terms in his acceptance.

(2) Unless otherwise indicated by the language or the circumstances, an offer invites
acceptance in any manner and by any medium reasonable in the circumstances.

§ 32. Invitation Of Promise Or Performance
In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to
perform what the offer requests or by rendering the performance, as the offeree chooses.

§ 33. Certainty

(1) Even though a manifestation of intention is intended to be understood as an offer, it
cannot be accepted so as to form a contract unless the terms of the contract are reasonably
certain.

(2) The terms of a contract are reasonably certain if they provide a basis for determining the



existence of a breach and for giving an appropriate remedy.

(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show
that a manifestation of intention is not intended to be understood as an offer or as an
acceptance.

§ 34. Certainty And Choice Of Terms; Effect Of Performance Or Reliance

(1) The terms of a contract may be reasonably certain even though it empowers one or both
parties to make a selection of terms in the course of performance.

(2) Part performance under an agreement may remove uncertainty and establish that a
contract enforceable as a bargain has been formed. '

(3) Action in reliance on an agreement may make a contractual remedy appropriate even
though uncertainty is not removed.

Topic 4. Duration Of The Offeree's Power Of Acceptance

§ 35. The Offeree's Power Of Acceptance

(1) An offer gives to the offeree a continuing power to complete the manifestation of mutual
assent by acceptance of the offer.

(2) A contract cannot be created by acceptance of an offer after the power of acceptance has
been terminated in one of the ways listed in § 36.

§ 36. Methods Of Termination Of The Power Of Acceptance

(1) An offeree's power of acceptance may be terminated by

(a) rejection or counter-offer by the offeree, or

(b) lapse of time, or

(c¢) revocation by the offeror, or

(d) death or incapacity of the offeror or offeree.

(2) In addition, an offeree's power of acceptance is terminated by the non- occurrence of any
condition of acceptance under the terms of the offer.

§ 37. Termination Of Power Of Acceptance Under Option Contract

Notwithstanding §§ 38-49, the power of acceptance under an option contract is not
terminated by rejection or counter-offer, by revocation, or by death or incapacity of the
offeror, unless the requirements are met for the discharge of a contractual duty.

§ 38. Rejection

(1) An offeree's power of acceptance is terminated by his rejection of the offer, unless the
offeror has manifested a contrary intention.

(2) A manifestation of intention not to accept an offer is a rejection unless the offeree
manifests an intention to take it under further advisement.

§ 39. Counter-Offers

(1) A counter-offer is an offer made by an offeree to his offeror relating to the same matter as
the original offer and proposing a substituted bargain differing from that proposed by the
original offer.



(2) An offeree's power of acceptance is terminated by his making of a counter-offer, unless
the offeror has manifested a contrary intention or unless the counter-offer manifests a
contrary intention of the offeree.

§ 40. Time When Rejection Or Counter-Offer Terminates The Power Of Acceptance
Rejection or counter-offer by mail or telegram does not terminate the power of acceptance
until received by the offeror, but limits the power so that a letter or telegram of acceptance
started after the sending of an otherwise effective rejection or counter-offer is only a
counter-offer unless the acceptance is received by the offeror before he receives the rejection
or counter-offer.

§ 41. Lapse Of Time

(1) An offeree's power of acceptance is terminated at the time specified in the offer, or, if no
time is specified, at the end of a reasonable time.

(2) What is a reasonable time is a question of fact, depending on all the circumstances
existing when the offer and attempted acceptance are made.

(3) Unless otherwise indicated by the language or the circumstances, and subject to the rule
stated in § 49, an offer sent by mail is seasonably accepted if an acceptance is mailed at any
time before midnight on the day on which the offer is received.

§ 42. Revocation By Communication From Offeror Received By Offeree
An offeree's power of acceptance is terminated when the offeree receives from the offeror a
manifestation of an intention not to enter into the proposed contract.

§ 43. Indirect Communication Of Revocation

An offeree's power of acceptance is terminated when the offeror takes definite action
inconsistent with an intention to enter into the proposed contract and the offeree acquires
reliable information to that effect. '

§ 45. Option Contract Created By Part Performance Or Tender

(1) Where an offer invites an offeree to accept by rendering a performance and does not
invite a promissory acceptance, an option contract is created when the offeree tenders or
begins the invited performance or tenders a beginning of it.

(2) The offeror's duty of performance under any option contract so created is conditional on
completion or tender of the invited performance in accordance with the terms of the offer.

§ 46. Revocation Of General Offer

Where an offer is made by advertisement in a newspaper or other general notification to the
public or to a number of persons whose identity is unknown to the offeror, the offeree's
power of acceptance is terminated when a notice of termination is given publicity by
advertisement or other general notification equal to that given to the offer and no better
means of notification is reasonably available.

§ 48. Death Or Incapacity Of Offeror Or Offeree



An offeree's power of acceptance is terminated when the offeree or offeror dies or is deprived
of legal capacity to enter into the proposed contract.

Topic 5. Acceptance Of Offers

§ 50. Acceptance Of Offer Defined; Acceptance By Performance; Acceptance By
Promise

(1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the
offeree in a manner invited or required by the offer.

(2) Acceptance by performance requires that at least part of what the offer requests be
performed or tendered and includes acceptance by a performance which operates as a return
promise.

(3) Acceptance by a promise requires that the offeree complete every act essential to the
making of the promise.

§ 51. Effect Of Part Performance Without Knowledge Of Offer

Unless the offeror manifests a contrary intention, an offeree who learns of an offer after he
has rendered part of the performance requested by the offer may accept by completing the
requested performance.

§ 52. Who May Accept An Offer
An offer can be accepted only by a person whom it invites to furnish the consideration.

§ 53. Acceptance By Performance; Manifestation Of Intention Not To Accept

(1) An offer can be accepted by the rendering of a performance only if the offer invites such
an acceptance.

(2) Except as stated in § 69, the rendering of a performance does not constitute an acceptance
if within a reasonable time the offeree exercises reasonable diligence to notify the offeror of
non-acceptance.

(3) Where an offer of a promise invites acceptance by performance and does not invite a
promissory acceptance, the rendering of the invited performance does not constitute an
acceptance if before the offeror performs his promise the offeree manifests an intention not to
accept.

§ 54. Acceptance By Performance; Necessity Of Notification To Offeror

(1) Where an offer invites an offeree to accept by rendering a performance, no notification is
necessary to make such an acceptance effective unless the offer requests such a notification.
(2) If an offeree who accepts by rendering a performance has reason to know that the offeror
has no adequate means of learning of the performance with reasonable promptness and
certainty, the contractual duty of the offeror is discharged unless

(a) the offeree exercises reasonable diligence to notify the offeror of acceptance, or

(b) the offeror learns of the performance within a reasonable time, or

(c) the offer indicates that notification of acceptance is not required.

§ 55. Acceptance Of Non-Promissory Offers



Acceptance by promise may create a contract in which the offeror's performance is completed
when the offeree's promise is made.

§ 56. Acceptance By Promise; Necessity Of Notification To Offeror

Except as stated in § 69 or where the offer manifests a contrary intention, it is essential to an
acceptance by promise either that the offeree exercise reasonable diligence to notify the
offeror of acceptance or that the offeror receive the acceptance seasonably.

§ 58. Necessity Of Acceptance Complying With Terms Of Offer
An acceptance must comply with the requirements of the offer as to the promise to be made
or the performance to be rendered.

§ 59. Purported Acceptance Which Adds Qualifications
A reply to an offer which purports to accept it but is conditional on the offeror's assent to
terms additional to or different from those offered is not an acceptance but is a counter-offer.

§ 60. Acceptance Of Offer Which States Place, Time Or Manner Of Acceptance

If an offer prescribes the place, time or manner of acceptance its terms in this respect must be
complied with in order to create a contract. If an offer merely suggests a permitted place,
time or manner of acceptance, another method of acceptance is not precluded.

§ 61. Acceptance Which Requests Change Of Terms

An acceptance which requests a change or addition to the terms of the offer is not thereby
invalidated unless the acceptance is made to depend on an assent to the changed or added
terms.

§ 62. Effect Of Performance By Offeree Where Offer Invites Either Performance Or
Promise :

(1) Where an offer invites an offeree to choose between acceptance by promise and
acceptance by performance, the tender or beginning of the invited performance or a tender of
a beginning of it is an acceptance by performance.

(2) Such an acceptance operates as a promise to render complete performance.

§ 63. Time When Acceptance Takes Effect

Unless the offer provides otherwise,

(a) an acceptance made in a manner and by a medium invited by an offer is operative and
completes the manifestation of mutual assent as soon as put out of the offeree's possession,
without regard to whether it ever reaches the offeror; but

(b) an acceptance under an option contract is not operative until received by the offeror.

§ 69. Acceptance By Silence Or Exercise Of Dominion

(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an
acceptance in the following cases only:

(a) Where an offeree takes the benefit of offered services with reasonable opportunity to
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reject them and reason to know that they were offered with the expectation of compensation.
(b) Where the offeror has stated or given the offeree reason to understand that assent may be
manifested by silence or inaction, and the offeree in remaining silent and inactive intends to
accept the offer.

(c) Where because of previous dealings or otherwise, it is reasonable that the offeree should
notify the offeror if he does not intend to accept.

(2) An offeree who does any act inconsistent with the offeror's ownership of offered property
is bound in accordance with the offered terms unless they are manifestly unreasonable. But if
the act is wrongful as against the offeror it is an acceptance only if ratified by him.

Chapter 4. Formation Of Contracts--Consideration

Topic 1. The Requirement Of Consideration

§ 71. Requirement Of Exchange; Types Of Exchange -

(1) To constitute consideration, a performance or a return promise must be bargained for.

(2) A performance or return promise is bargained for if it is sought by the promisor in
exchange for his promise and is given by the promisee in exchange for that promise.

(3) The performance may consist of

(a) an act other than a promise, or

(b) a forbearance, or

(c) the creation, modification, or destruction of a legal relation.

(4) The performance or return promise may be given to the promisor or to some other person.
It may be given by the promisee or by some other person.

§ 72. Exchange Of Promise For Performance
Except as stated in §§ 73 and 74, any performance which is bargained for is consideration.

§ 73. Performance Of Legal Duty

Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of
honest dispute is not consideration; but a similar performance is consideration if it differs
from what was required by the duty in a way which reflects more than a pretense of bargain.

§ 74. Settlement Of Claims

(1) Forbearance to assert or the surrender of a claim or defense which proves to be invalid is
not consideration unless

(a) the claim or defense is in fact doubtful because of uncertainty as to the facts or the law, or
(b) the forbearing or surrendering party believes that the claim or defense may be fairly
determined to be valid.

(2) The execution of a written instrument surrendering a claim or defense by one who is
under no duty to execute it is consideration if the execution of the written instrument is
bargained for even though he is not asserting the claim or defense and believes that no valid
claim or defense exists.

§ 77. Illusory And Alternative Promises
A promise or apparent promise is not consideration if by its terms the promisor or purported
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promisor reserves a choice of alternative performances unless

(a) each of the alternative performances would have been consideration if it alone had been
bargained for; or

(b) one of the alternative performances would have been consideration and there is or appears
to the parties to be a substantial possibility that before the promisor exercises his choice
events may eliminate the alternatives which would not have been consideration.

§ 79. Adequacy Of Consideration; Mutuality Of Obligation

If the requirement of consideration is met, there is no additional requirement of

(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the
promisee; or

(b) equivalence in the values exchanged; or

(¢) "mutuality of obligation."

§ 81. Consideration As Motive Or Inducing Cause

(1) The fact that what is bargained for does not of itself induce the making of a promise does
not prevent it from being consideration for the promise.

(2) The fact that a promise does not of itself induce a performance or return promise does not
prevent the performance or return promise from being consideration for the promise.

Topic 2. Contracts Without Consideration

§ 82. Promise To Pay Indebtedness; Effect On The Statute Of Limitations

(1) A promise to pay all or part of an antecedent contractual or quasi-contractual
indebtedness owed by the promisor is binding if the indebtedness is still enforceable or
would be except for the effect of a statute of limitations.

(2) The following facts operate as such a promise unless other facts indicate a different
intention:

(a) A voluntary acknowledgment to the obligee, admitting the present existence of the
antecedent indebtedness; or

(b) A voluntary transfer of money, a negotiable instrument, or other thing by the obligor to
the obligee, made as interest on or part payment of or collateral security for the antecedent
indebtedness; or

(c) A statement to the obligee that the statute of limitations will not be pleaded as a defense.

§ 83. Promise To Pay Indebtedness Discharged In Bankruptcy
An express promise to pay all or part of an indebtedness of the promisor, discharged or
dischargeable in bankruptcy proceedings begun before the promise is made, is binding.

§ 84. Promise To Perform A Duty In Spite Of Non-Occurrence Of A Condition

(1) Except as stated in Subsection (2), a promise to perform all or part of a conditional duty
under an antecedent contract in spite of the non-occurrence of the condition is binding,
whether the promise is made before or after the time for the condition to occur, unless

(a) occurrence of the condition was a material part of the agreed exchange for the
performance of the duty and the promisee was under no duty that it occur; or

_12_



(b) uncertainty of the occurrence of the condition was an element of the risk assumed by the
promisor.

(2) If such a promise is made before the time for the occurrence of the condition has expired
and the condition is within the control of the promisee or a beneficiary, the promisor can
make his duty again subject to the condition by notifying the promisee or beneficiary of his
intention to do so if

(a) the notification is received while there is still a reasonable time to cause the condition to
occur under the antecedent terms or an extension given by the promisor; and

(b) reinstatement of the requirement of the condition is not unjust because of a material
change of position by the promisee or beneficiary; and

(c) the promise is not binding apart from the rule stated in Subsection (1).

§ 85. Promise To Perform A Voidable Duty

Except as stated in § 93, a promise to perform all or part of an antecedent contract of the
promisor, previously voidable by him, but not avoided prior to the making of the promise, is
binding.

§ 86. Promise For Benefit Received

(1) A promise made in recognition of a benefit previously received by the promisor from the
promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under Subsection (1)

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not
been unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit.

§ 87. Option Contract

(1) An offer is binding as an option contract if it

(a) is in writing and signed by the offeror, recites a purported consideration for the making of
the offer, and proposes an exchange on fair terms within a reasonable time; or

(b) is made irrevocable by statute.

(2) An offer which the offeror should reasonably expect to induce action or forbearance of a
substantial character on the part of the offeree before acceptance and which does induce such
action or forbearance is binding as an option contract to the extent necessary to avoid
injustice.

§ 89. Modification Of Executory Contract

A promise modifying a duty under a contract not fully performed on either side is binding
(a) if the modification is fair and equitable in view of circumstances not anticipated by the
parties when the contract was made; or

(b) to the extent provided by statute; or

(¢) to the extent that justice requires enforcement in view of material change of position in
reliance on the promise.

§ 90. Promise Reasonably Inducing Action Or Forbearance
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(1) A promise which the promisor should reasonably expect to induce action or forbearance
on the part of the promisee or a third person and which does induce such action or
forbearance is binding if injustice can be avoided only by enforcement of the promise. The
remedy granted for breach may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without
proof that the promise induced action or forbearance.

Topic 3. Contracts Under Seal; Writing As A Statutory Substitute For The Seal

§ 95. Requirements For Sealed Contract Or Written Contract Or Instrument

(1) In the absence of statute a promise is binding without consideration if

(a) it is in writing and sealed; and

(b) the document containing the promise is delivered; and

(c) the promisor and promisee are named in the document or so described as to be capable of
identification when it is delivered.

(2) When a statute provides in effect that a written contract or instrument is binding without
consideration or that lack of consideration is an affirmative defense to an action on a written
contract or instrument, in order to be subject to the statute a promise must either

(a) be expressed in a document signed or otherwise assented to by the promisor and
delivered; or

(b) be expressed in a writing or writings to which both promisor and promisee manifest
assent.

§ 96. What Constitutes A Seal

(1) A seal is a manifestation in tangible and conventional form of an intention that a
document be sealed.

(2) A seal may take the form of a piece of wax, a wafer or other substance affixed to the
document or of an impression made on the document.

(3) By statute or decision in most States in which the seal retains significance a seal may take
the form of a written or printed seal, word, scrawl or other sign.

Chapter 5. The Statute Of Frauds

§ 110. Classes Of Contracts Covered

(1) The following classes of contracts are subject to a statute, commonly called the Statute of
Frauds, forbidding enforcement unless there is a written memorandum or an applicable
exception:

(a) a contract of an executor or administrator to answer for a duty of his decedent (the
executor-administrator provision);

(b) a contract to answer for the duty of another (the suretyship provision);

(c) a contract made upon consideration of marriage (the marriage provision);

(d) a contract for the sale of an interest in land (the land contract provision);

(e) a contract that is not to be performed within one year from the making thereof (the
one-year provision).

(2) The following classes of contracts, which were traditionally subject to the Statute of
Frauds, are now governed by Statute of Frauds provisions of the Uniform Commercial Code:
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(a) a contract for the sale of goods for the price of $500 or more (Uniform Commercial Code
§ 2-201); .

(b) a contract for the sale of securities (Uniform Commercial Code § 8-319);

(¢) a contract for the sale of personal property not otherwise covered, to the extent of
enforcement by way of action or defense beyond $5,000 in amount or value of remedy
(Uniform Commercial Code § 1-206).

(3) In addition the Uniform Commercial Code requires a writing signed by the debtor for an
agreement which creates or provides for a security interest in personal property or fixtures
not in the possession of the secured party.

(4) Statutes in most states provide that no acknowledgment or promise is sufficient evidence
of a new or continuing contract to take a case out of the operation of a statute of limitations
unless made in some writing signed by the party to be charged, but that the statute does not
alter the effect of any payment of principal or interest.

(5) In many states other classes of contracts are subject to a requirement of a writing.

Topic 7. Consequences Of Non-Compliance

§ 139. Enforcement By Virtue Of Action In Reliance

(1) A promise which the promisor should reasonably expect to induce action or forbearance
on the part of the promisee or a third person and which does induce the action or forbearance
is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by
enforcement of the promise. The remedy granted for breach is to be limited as justice
requires.

(2) In determining whether injustice can be avoided only by enforcement of the promise, the
following circumstances are significant:

(a) the availability and adequacy of other remedies, particularly cancellation and restitution;

(b) the definite and substantial character of the action or forbearance in relation to the
remedy sought; '

(c) the extent to which the action or forbearance corroborates evidence of the making and
terms of the promise, or the making and terms are otherwise established by clear and
convincing evidence;

(d) the reasonableness of the action or forbearance;

(e) the extent to which the action or forbearance was foreseeable by the promisor.

Chapter 6. Mistake

§ 152. When Mistake Of Both Parties Makes A Contract Voidable

(1) Where a mistake of both parties at the time a contract was made as to a basic assumption
on which the contract was made has a material effect on the agreed exchange of performances,
the contract is voidable by the adversely affected party unless he bears the risk of the mistake
under the rule stated in § 154.

(2) In determining whether the mistake has a material effect on the agreed exchange of
performances, account is taken of any relief by way of reformation, restitution, or otherwise.

§ 153. When Mistake Of One Party Makes A Contract Voidable
Where a mistake of one party at the time a contract was made as to a basic assumption on
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which he made the contract has a material effect on the agreed exchange of performances that
is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake
under the rule stated in § 154, and

(a) the effect of the mistake is such that enforcement of the contract would be unconscionable,
or

(b) the other party had reason to know of the mistake or his fault caused the mistake.

§ 154. When A Party Bears The Risk Of A Mistake

A party bears the risk of a mistake when

(a) the risk is allocated to him by agreement of the parties, or

(b) he is aware, at the time the contract is made, that he has only limited knowledge with
respect to the facts to which the mistake relates but treats his limited knowledge as sufficient,
or

(c) the risk is allocated to him by the court on the ground that it is reasonable in the
circumstances to do so.

§ 158. Relief Including Restitution

- (1) In any case governed by the rules stated in this Chapter, either party may have a claim for
relief including restitution under the rules stated in §§ 240 and 376.

(2) In any case governed by the rules stated in this Chapter, if those rules together with the
rules stated in Chapter 16 will not avoid injustice, the court may grant relief on such terms as
justice requires including protection of the parties' reliance interests.

Chapter 7. Misrepresentation, Duress And Undue Influence
Chapter 8. Unenforceability On Grounds Of Public Policy

Chapter 9. The Scope Of Contractual Obligations

Topic 1. The Meaning Of Agreements

§ 201. Whose Meaning Prevails

(1) Where the parties have attached the same meaning to a promise or agreement or a term
thereof, it is interpreted in accordance with that meaning.

(2) Where the parties have attached different meanings to a promise or agreement or a term
thereof, it is interpreted in accordance with the meaning attached by one of them if at the
time the agreement was made

(a) that party did not know of any different meaning attached by the other, and the other knew
the meaning attached by the first party; or

(b) that party had no reason to know of any different meaning attached by the other, and the
other had reason to know the meaning attached by the first party.

(3) Except as stated in this Section, neither party is bound by the meaning attached by the
other, even though the result may be a failure of mutual assent.

§ 204. Supplying An Omitted Essential Term
When the parties to a bargain sufficiently defined to be a contract have not agreed with



respect to a term which is essential to a determination of their rights and duties, a term which
is reasonable in the circumstances is supplied by the court.

Topic 2. Considerations Of Fairness And The Public Interest

§ 205. Duty Of Good Faith And Fair Dealing

Every contract imposes upon each party a duty of good faith and fair dealing in its
performance and its enforcement.

§ 208. Unconscionable Contract Or Term

If a contract or term thereof is unconscionable at the time the contract is made a court may
refuse to enforce the contract, or may enforce the remainder of the contract without the
unconscionable term, or may so limit the application of any unconscionable term as to avoid
any unconscionable result.

Topic 3. Effect Of Adoption Of A Writing

§ 209. Integrated Agreements

(1) An integrated agreement is a writing or writings constituting a final expression of one or
more terms of an agreement.

(2) Whether there is an integrated agreement is to be determined by the court as a question
preliminary to determination of a question of interpretation or to application of the parol
evidence rule.

(3) Where the parties reduce an agreement to a writing which in view of its completeness and
specificity reasonably appears to be a complete agreement, it is taken to be an integrated
agreement unless it is established by other evidence that the writing did not constitute a final
expression.

§ 210. Completely And Partially Integrated Agreements

(1) A completely integrated agreement is an integrated agreement adopted by the parties as a
complete and exclusive statement of the terms of the agreement.

(2) A partially integrated agreement is an integrated agreement other than a completely
integrated agreement.

(3) Whether an agreement is completely or partially integrated is to be determined by the
court as a question preliminary to determination of a question of interpretation or to
application of the parol evidence rule.

§ 211. Standardized Agreements

(1) Except as stated in Subsection (3), where a party to an agreement signs or otherwise
manifests assent to a writing and has reason to believe that like writings are regularly used to
embody terms of agreements of the same type, he adopts the writing as an integrated
agreement with respect to the terms included in the writing.

(2) Such a writing is interpreted wherever reasonable as treating alike all those similarly
situated, without regard to their knowledge or understanding of the standard terms of the
writing. ‘

(3) Where the other party has reason to believe that the party manifesting such assent would
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not do so if he knew that the writing contained a particular term, the term is not part of the
agreement.

§ 213. Effect Of Integrated Agreement On Prior Agreements (Parol Evidence Rule)

(1) A binding integrated agreement discharges prior agreements to the extent that it is
inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent that
they are within its scope.

(3) An integrated agreement that is not binding or that is voidable and avoided does not
discharge a prior agreement. But an integrated agreement, even though not binding, may be
effective to render inoperative a term which would have been part of the agreement if it had
not been integrated.

§ 214. Evidence Of Prior Or Contemporaneous Agreements And Negotiations
Agreements and negotiations prior to or contemporaneous with the adoption of a writing are
admissible in evidence to establish

(a) that the writing is or is not an integrated agreement;

(b) that the integrated agreement, if any, is completely or partially integrated;

(¢) the meaning of the writing, whether or not integrated;

(d) illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause;

(e) ground for granting or denying rescission, reformation, specific performance, or other
remedy.

§ 215. Contradiction Of Integrated Terms

Except as stated in the preceding Section, where there is a binding agreement, either
completely or partially integrated, evidence of prior or contemporaneous agreements or
negotiations is not admissible in evidence to contradict a term of the writing.

§ 216. Consistent Additional Terms )

(1) Evidence of a consistent additional term is admissible to supplement an integrated
agreement unless the court finds that the agreement was completely integrated.

(2) An agreement is not completely integrated if the writing omits a consistent additional
agreed term which is

(a) agreed to for separate consideration, or

(b) such a term as in the circumstances might naturally be omitted from the writing.

§ 217. Integrated Agreement Subject To Oral Requirement Of A Condition

Where the parties to a written agreement agree orally that performance of the agreement is
subject to the occurrence of a stated condition, the agreement is not integrated with respect to
the oral condition.

Topic 5. Conditions And Similar Events

§ 224. Condition Defined
A condition is an event, not certain to occur, which must occur, unless its non-occurrence is
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excused, before performance under a contract becomes due.

§ 225. Effects Of The Non-Occurrence Of A Condition

(1) Performance of a duty subject to a condition cannot become due unless the condition
occurs or its non-occurrence is excused.

(2) Unless it has been excused, the non-occurrence of a condition discharges the duty when
the condition can no longer occur.

(3) Non-occurrence of a condition is not a breach by a party unless he is under a duty that the
condition occur.

§ 229. Excuse Of A Condition To Avoid Forfeiture

To the extent that the non-occurrence of a condition would cause disproportionate forfeiture,
a court may excuse the non-occurrence of that condition unless its occurrence was a material
part of the agreed exchange.

Chapter 10. Performance And Non-Performance

Topic 1. Performances To Be Exchanged Under An Exchange Of Promises

§ 234. Order Of Performances

(1) Where all or part of the performances to be exchanged under an exchange of promises can
be rendered simultaneously, they are to that extent due simultaneously, unless the language or
the circumstances indicate the contrary.

(2) Except to the extent stated in Subsection (1), where the performance of only one party
under such an exchange requires a period of time, his performance is due at an earlier time
than that of the other party, unless the language or the circumstances indicate the contrary.

Topic 2. Effect Of Performance And Non-Performance

§ 236. Claims For Damages For Total And For Partial Breach

(1) A claim for damages for total breach is one for damages based on all of the injured party's
remaining rights to performance.

(2) A claim for damages for partial breach is one for damages based on only part of the
injured party's remaining rights to performance.

§ 237. Effect On Other Party's Duties Of A Failure To Render Performance

Except as stated in § 240, it is a condition of each party's remaining duties to render
performances to be exchanged under an exchange of promises that there be no uncured
material failure by the other party to render any such performance due at an earlier time.

§ 238. Effect On Other Party's Duties Of A Failure To Offer Performance

Where all or part of the performances to be exchanged under an exchange of promises are due
simultaneously, it is a condition of each party's duties to render such performance that the
other party either render or, with manifested present ability to do so, offer performance of his
part of the simultaneous exchange. '

§ 239. Effect On Other Party's Duties Of A Failure Justified By Non-Occurrence Of A
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Condition

(1) A party's failure to render or to offer performance may, except as stated in Subsection (2),
affect the other party's duties under the rules stated in §§ 237 and 238 even though failure is
justified by the non-occurrence of a condition.

(2) The rule stated in Subsection (1) does not apply if the other party assumed the risk that he
would have to perform in spite of such a failure.

§ 240. Part Performances As Agreed Equivalents

If the performances to be exchanged under an exchange of promises can be apportioned into
corresponding pairs of part performances so that the parts of each pair are properly regarded
as agreed equivalents, a party's performance of his part of such a pair has the same effect on
the other's duties to render performance of the agreed equivalent as it would have if only that
pair of performances had been promised.

§ 241. Circumstances Significant In Determining Whether A Failure Is Material

In determining whether a failure to render or to offer performance is material, the following
circumstances are significant:

(a) the extent to which the injured party will be deprived of the benefit which he reasonably
expected;

(b) the extent to which the injured party can be adequately compensated for the part of that
benefit of which he will be deprived;

(¢) the extent to which the party failing to perform or to offer to perform will suffer
forfeiture; v

(d) the likelihood that the party failing to perform or to offer to perform will cure his failure,
taking account of all the circumstances including any reasonable assurances;

(e) the extent to which the behavior of the party failing to perform or to offer to perform
comports with standards of good faith and fair dealing.

§ 242. Circumstances Significant In Determining When Remaining Duties Are
Discharged

In determining the time after which a party's uncured material failure to render or to offer
performance discharges the other party's remaining duties to render performance under the
rules stated in §§ 237 and 238, the following circumstances are significant:

(a) those stated in § 241;

(b) the extent to which it reasonably appears to the injured party that delay may prevent or
hinder him in making reasonable substitute arrangements;

(c) the extent to which the agreement provides for performance without delay, but a material
failure to perform or to offer to perform on a stated day does not of itself discharge the other
party's remaining duties unless the circumstances, including the language of the agreement,
indicate that performance or an offer to perform by that day is important.

§ 243. Effect Of A Breach By Non-Performance As Giving Rise To A Claim For

Damages For Total Breach
(1) With respect to performances to be exchanged under an exchange of promises, a breach
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by non-performance gives rise to a claim for damages for total breach only if it discharges
the injured party's reniaining duties to render such performance, other than a duty to render
an agreed equivalent under § 240.

(2) Except as stated in Subsection (3), a breach by non-performance accompanied or followed
by a repudiation gives rise to a claim for damages for total breach.

(3) Where at the time of the breach the only remaining duties of performance are those of the
party in breach and are for the payment of money in installments not related to one another,
his breach by non-performance as to less than the whole, whether or not accompanied or
followed by a repudiation, does not give rise to a claim for damages for total breach.

(4) In any case other than those stated in the preceding subsections, a breach by
non-performance gives rise to a claim for total breach only if it so substantially impairs the
value of the contract to the injured party at the time of the breach that it is just in the
circumstances to allow him to recover damages based on all his remaining rights to
performance.

Topic 3. Effect Of Prospective Non-Performance

§ 250. When A Statement Or An Act Is A Repudiation

A repudiation is

(a) a statement by the obligor to the obligee indicating that the obligor will commit a breach
that would of itself give the obligee a claim for damages for total breach under § 243, or

(b) a voluntary affirmative act which renders the obligor unable or apparently unable to
perform without such a breach.

§ 251. When A Failure To Give Assurance May Be Treated As A Repudiation

(1) Where reasonable grounds arise to believe that the obligor will commit a breach by
non-performance that would of itself give the obligee a claim for damages for total breach
under § 243, the obligee may demand adequate assurance of due performance and may, if
reasonable, suspend any performance for which he has not already received the agreed
exchange until he receives such assurance.

(2) The obligee may treat as a repudiation the obligor's failure to provide within a reasonable
time such assurance of due performance as is adequate in the circumstances of the particular
case.

§ 253. Effect Of A Repudiation As A Breach And On Other Party's Duties

(1) Where an obligor repudiates a duty before he has committed a breach by non-performance
and before he has received all of the agreed exchange for it, his repudiation alone gives rise
to a claim for damages for total breach.

(2) Where performances are to be exchanged under an exchange of promises, one party's
repudiation of a duty to render performance discharges the other party's remaining duties to
render performance.

§ 254. Effect Of Subsequent Events On Duty To Pay Damages
(1) A party's duty to pay damages for total breach by repudiation is discharged if it appears
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after the breach that there would have been a total failure by the injured party to perform his
return promise. '

(2) A party's duty to pay damages for total breach by repudiation is discharged if it appears
after the breach that the duty that he repudiated would have been discharged by
impracticability or frustration before any breach by non- performance.

§ 255. Effect Of A Repudiation As Excusing The Non-Occurrence Of A Condition
Where a party's repudiation contributes materially to the non-occurrence of a condition of
one of his duties, the non-occurrence is excused.

§ 256. Nullification Of Repudiation Or Basis For Repudiation

(1) The effect of a statement as constituting a repudiation under § 250 or the basis for a
repudiation under § 251 is nullified by a retraction of the statement if notification of the
retraction comes to the attention of the injured party before he materially changes his
position in reliance on the repudiation or indicates to the other party that he considers the
repudiation to be final.

(2) The effect of events other than a statement as constituting a repudiation under § 250 or
the basis for a repudiation under § 251 is nullified if, to the knowledge of the injured party,
those events have ceased to exist before he materially changes his position in reliance on the
repudiation or indicates to the other party that he considers the repudiation to be final.

Chapter 11. Impracticability Of Performance And Frustration Of Purpose

§ 261. Discharge By Supervening Impracticability

Where, after a contract is made, a party's performance is made impracticable without his fault
by the occurrence of an event the non-occurrence of which was a basic assumption on which
the contract was made, his duty to render that performance is discharged, unless the language
or the circumstances indicate the contrary.

§ 265. Discharge By Supervening Frustration

Where, after a contract is made, a party's principal purpose is substantially frustrated without
his fault by the occurrence of an event the non-occurrence of which was a basic assumption
on which the contract was made, his remaining duties to render performance are discharged,
unless the language or the circumstances indicate the contrary.

§ 266. Existing Impracticability Or Frustration

(1) Where, at the time a contract is made, a party's performance under it is impracticable
without his fault because of a fact of which he has no reason to know and the non-existence
of which is a basic assumption on which the contract is made, no duty to render that
performance arises, unless the language or circumstances indicate the contrary.

(2) Where, at the time a contract is made, a party's principal purpose is substantially
frustrated without his fault by a fact of which he has no reason to know and the non-existence
of which is a basic assumption on which the contract is made, no duty of that party to render
performance arises, unless the language or circumstances indicate the contrary.
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§ 272. Relief Including Restitution

(1) In any case governed by the rules stated in this Chapter, either party may have a claim for
relief including restitution under the rules stated in §§ 240 and 377.

(2) In any case governed by the rules stated in this Chapter, if those rules together with the
rules stated in Chapter 16 will not avoid injustice, the court may grant relief on such terms as
justice requires including protection of the parties' reliance interests.

Chapter 12. Discharge By Assent Or Alteration
Chapter 13. Joint And Several Promisors And Promisees

Chapter 14. Contract Beneficiaries

§ 302. Intended And Incidental Beneficiaries

(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an
intended beneficiary if recognition of a right to performance in the beneficiary is appropriate
to effectuate the intention of the parties and either

(a) the performance of the promise will satisfy an obligation of the promisee to pay money to
the beneficiary; or

(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of
the promised performance.

(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary.

§ 309. Defenses Against The Beneficiary

(1) A promise creates no duty to a beneficiary unless a contract is formed between the
promisor and the promisee; and if a contract is voidable or unenforceable at the time of its
formation the right of any beneficiary is subject to the infirmity.

(2) If a contract ceases to be binding in whole or in part because of impracticability, public
policy, non-occurrence of a condition, or present or prospective failure of performance, the
right of any beneficiary is to that extent discharged or modified.

(3) Except as stated in Subsections (1) and (2) and in § 311 or as provided by the contract, the
right of any beneficiary against the promisor is not subject to the promisor's claims or
defenses against the promisee or to the promisee's claims or defenses against the beneficiary.
(4) A beneficiary's right against the promisor is subject to any claim or defense arising from
his own conduct or agreement.

§ 311. Variation Of A Duty To A Beneficiary

(1) Discharge or modification of a duty to an intended beneficiary by conduct of the promisee
or by a subsequent agreement between promisor and promisee is ineffective if a term of the
promise creating the duty so provides.

(2) In the absence of such a term, the promisor and promisee retain power to discharge or
modify the duty by subsequent agreement.

(3) Such a power terminates when the beneficiary, before he receives notification of the
discharge or modification, materially changes his position in justifiable reliance on the
promise or brings suit on it or manifests assent to it at the request of the promisor or
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promisee.

(4) If the promisee receives consideration for an attempted discharge or modification of the
promisor's duty which is ineffective against the beneficiary, the beneficiary can assert a right
to the consideration so received. The promisor's duty is discharged to the extent of the
amount received by the beneficiary.

§ 313. Government Contracts

(1) The rules stated in this Chapter apply to contracts with a government or governmental
agency except to the extent that application would contravene the policy of the law
authorizing the contract or prescribing remedies for its breach.

(2) In particular, a promisor who contracts with a government or governmental agency to do
an act for or render a service to the public is not subject to contractual liability to a member
of the public for consequential damages resulting from performance or failure to perform
unless

(a) the terms of the promise provide for such liability; or

(b) the promisee is subject to liability to the member of the public for the damages and a
direct action against the promisor is consistent with the terms of the contract and with the
policy of the law authorizing the contract and prescribing remedies for its breach.

Chapter 15. Assignment And Delegation

Topic 1. What Can Be Assigned Or Delegated

§ 317. Assignment Of A Right

(1) An assignment of a right is a manifestation of the assignor's intention to transfer it by
virtue of which the assignor's right to performance by the obligor is extinguished in whole or
in part and the assignee acquires a right to such performance.

(2) A contractual right can be assigned unless

(a) the substitution of a right of the assignee for the right of the assignor would materially
change the duty of the obligor, or materially increase the burden or risk imposed on him by
his contract, or materially impair his chance of obtaining return performance, or materially
reduce its value to him, or

(b) the assignment is forbidden by statute or is otherwise inoperative on grounds of public
policy, or

(c) assignment is validly precluded by contract.

§ 318. Delegation Of Performance Of Duty

(1) An obligor can properly delegate the performance of his duty to another unless the
delegation is contrary to public policy or the terms of his promise.

(2) Unless otherwise agreed, a promise requires performance by a particular person only to
the extent that the obligee has a substantial interest in having that person perform or control
the acts promised.

(3) Unless the obligee agrees otherwise, neither delegation of performance nor a contract to
assume the duty made with the obligor by the person delegated discharges any duty or
liability of the delegating obligor.
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§ 321. Assignment Of Future Rights

(1) Except as otherwise provided by statute, an assignment of a right to payment expected to
arise out of an existing employment or other continuing business relationship is effective in
the same way as an assignment of an existing right.

(2) Except as otherwise provided by statute and as stated in Subsection (1), a purported
assignment of a right expected to arise under a contract not in existence operates only as a
promise to assign the right when it arises and as a power to enforce it.

§ 322. Contractual Prohibition Of Assignment

(1) Unless the circumstances indicate the contrary, a contract term prohibiting assignment of
"the contract" bars only the delegation to an assignee of the performance by the assignor of a
duty or condition.

(2) A contract term prohibiting assignment of rights under the contract, unless a different
intention is manifested, '

(a) does not forbid assignment of a right to damages for breach of the whole contract or a
right arising out of the assignor's due performance of his entire obligation;

(b) gives the obligor a right to damages for breach of the terms forbidding assignment but
does not render the assignment ineffective;

(c) is for the benefit of the obligor, and does not prevent the assignee from acquiring rights
against the assignor or the obligor from discharging his duty as if there were no such
prohibition.

Topic 2. Mode Of Assignment Or Delegation

§ 328. Interpretation Of Words Of Assignment; Effect Of Acceptance Of Assignment
(1) Unless the language or the circumstances indicate the contrary, as in an assignment for
security, an assignment of "the contract" or of "all my rights under the contract" or an
assignment in similar general terms is an assignment of the assignor's rights and a delegation
of his unperformed duties under the contract.

(2) Unless the language or the circumstances indicate the contrary, the acceptance by an
assignee of such an assignment operates as a promise to the assignor to perform the
assignor's unperformed duties, and the obligor of the assigned rights is an intended
beneficiary of the promise.

Caveat: The Institute expresses no opinion as to whether the rule stated in Subsection (2)
applies to an assignment by a purchaser of his rights under a contract for the sale of land.

Topic 3. Effect Between Assignor And Assignee

§ 332. Revocability Of Gratuitous Assignments

(1) Unless a contrary intention is manifested, a gratuitous assignment is irrevocable if

(a) the assignment is in a writing either signed or under seal that is delivered by the assignor;
or

(b) the assignment is accompanied by delivery of a writing of a type customarily accepted as
a symbol or as evidence of the right assigned.

(2) Except as stated in this Section, a gratuitous assignment is revocable and the right of the
assignee is terminated by the assignor's death or incapacity, by a subsequent assignment by
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the assignor, or by notification from the assignor received by the assignee or by the obligor.
(3) A gratuitous assignment ceases to be revocable to the extent that before the assignee's
right is terminated he obtains

(a) payment or satisfaction of the obligation, or

(b) judgment against the obligor, or

(c) a new contract of the obligor by novation.

(4) A gratuitous assignment is irrevocable to the extent necessary to avoid injustice where the
assignor should reasonably expect the assignment to induce action or forbearance by the
assignee or a subassignee and the assignment does induce such action or forbearance.

(5) An assignment is gratuitous unless it is given or taken

(a) in exchange for a performance or return promise that would be consideration for a
promise; or

(b) as security for or in total or partial satisfaction of a pre-existing debt or other obligation.

§ 333. Warranties Of An Assignor

(1) Unless a contrary intention is manifested, one who assigns or purports to assign a right by
assignment under seal or for value warrants to the assignee

(a) that he will do nothing to defeat or impair the value of the assignment and has no
knowledge of any fact which would do so;

(b) that the right, as assigned, actually exists and is subject to no limitations or defenses good
against the assignor other than those stated or apparent at the time of the assignment;

(c) that any writing evidencing the right which is delivered to the assignee or exhibited to
him to induce him to accept the assignment is genuine and what it purports to be.

(2) An assignment does not of itself operate as a warranty that the obligor is solvent or that
he will perform his obligation.

(3) An assignor is bound by affirmations and promises to the assignee with reference to the
right assigned in the same way and to the same extent that one who transfers goods is bound
in like circumstances.

(4) An assignment of a right to a sub-assignee does not operate as an assignment of the
assignee's rights under his assignor's warranties unless an intention is manifested to assign
the rights under the warranties.

Topic 4. Effect On The Obligor's Duty

§ 336. Defenses Against An Assignee

(1) By an assignment the assignee acquires a right against the obligor only to the extent that
the obligor is under a duty to the assignor; and if the right of the assignor would be voidable
by the obligor or unenforceable against him if no assignment had been made, the right of the
assignee is subject to the infirmity.

(2) The right of an assignee is subject to any defense or claim of the obligor which accrues
before the obligor receives notification of the assignment, but not to defenses or claims
which accrue thereafter except as stated in this Section or as provided by statute.

(3) Where the right of an assignor is subject to discharge or modification in whole or in party
by impracticability, public policy, non-occurrence of a condition, or present or prospective
failure of performance by an obligee, the right of the assignee is to that extent subject to
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discharge or modification even after the obligor receives notification of the assignment.
(4) An assignee's right against the obligor is subject to any defense or claim arising from his
conduct or to which he was subject as a party or a prior assignee because he had notice.

§ 338. Discharge Of An Obligor After Assignment

(1) Except as stated in this Section, notwithstanding an assignment, the assignor retains his
power to discharge or modify the duty of the obligor to the extent that the obligor performs or
otherwise gives value until but not after the obligor receives notification that the right has
been assigned and that performance is to be rendered to the assignee.

(2) So far as an assigned right is conditional on the performance of a return promise, and
notwithstanding notification of the assignment, any modification of or substitution for the
contract made by the assignor and obligor in good faith and in accordance with reasonable
commercial standards is effective against the assignee. The assignee acquires corresponding
rights under the modified or substituted contract. '

(3) Notwithstanding a defect in the right of an assignee, he has the same power his assignor
had to discharge or modify the duty of the obligor to the extent that the obligor gives value or
otherwise changes his position in good faith and without knowledge or reason to know of the
defect.

(4) Where there is a writing of a type customarily accepted as a symbol or as evidence of the
right assigned, a discharge or modification is not effective

- (a) against the owner or an assignor having a power of avoidance, unless given by him or by a
person in possession of the writing with his consent and any necessary indorsement or
assignment; -

(b) against a subsequent assignee who takes possession of the writing and gives value in good
faith and without knowledge or reason to know of the discharge or modification.

Chapter 16. Remedies

Topic 2. Enforcement By Award Of Damages

§ 346. Availability Of Damages

(1) The injured party has a right to damages for any breach by a party against whom the
contract is enforceable unless the claim for damages has been suspended or discharged.

(2) If the breach caused no loss or if the amount of the loss is not proved under the rules
stated in this Chapter, a small sum fixed without regard to the amount of loss will be awarded
as nominal damages.

§ 347. Measure Of Damages In General

Subject to the limitations stated in §§ 350-53, the injured party has a right to damages based
on his expectation interest as measured by

(a) the loss in the value to him of the other party's performance caused by its failure or
deficiency, plus

(b) any other loss, including incidental or consequential loss, caused by the breach, less

(¢) any cost or other loss that he has avoided by not having to perform.

§ 348. Alternatives To Loss In Value Of Performance
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(1) If a breach delays the use of property and the loss in value to the injured party is not
proved with reasonable certainty, he may recover damages based on the rental value of the
property or on interest on the value of the property.

(2) If a breach results in defective or unfinished construction and the loss in value to the
injured party is not proved with sufficient certainty, he may recover damages based on.

(a) the diminution in the market price of the property caused by the breach, or

(b) the reasonable cost of completing performance or of remedying the defects if that cost is
not clearly disproportionate to the probable loss in value to him.

(3) If a breach is of a promise conditioned on a fortuitous event and it is uncertain whether
the event would have occurred had there been no breach, the injured party may recover
damages based on the value of the conditional right at the time of breach.

§ 349. Damages Based On Reliance Interest

. As an alternative to the measure of damages stated in § 347, the injured party has a right to
damages based on his reliance interest, including expenditures made in preparation for
performance or in performance, less any loss that the party in breach can prove with
reasonable certainty the injured party would have suffered had the contract been performed.

§ 350. Avoidability As A Limitation On Damages

(1) Except as stated in Subsection (2), damages are not recoverable for loss that the injured
party could have avoided without undue risk, burden or humiliation.

(2) The injured party is not precluded from recovery by the rule stated in Subsection (1) to
the extent that he has made reasonable but unsuccessful efforts to avoid loss.

§ 351. Unforeseeability And Related Limitations On Damages

(1) Damages are not recoverable for loss that the party in breach did not have reason to
foresee as a probable result of the breach when the contract was made.

(2) Loss may be foreseeable as a probable result of a breach because it follows from the
breach

(a) in the ordinary course of events, or

(b) as a result of special circumstances, beyond the ordinary course of events, that the party
in breach had reason to know.

(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits,
by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in
the circumstances justice so requires in order to avoid disproportionate compensation.

§ 352. Uncertainty As A Limitation On Damages
Damages are not recoverable for loss beyond an amount that the evidence permits to be
established with reasonable certainty.

§ 353. Loss Due To Emotional Disturbance

Recovery for emotional disturbance will be excluded unless the breach also caused bodily
harm or the contract or the breach is of such a kind that serious emotional disturbance was a
particularly likely result.
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§ 355. Punitive Damages
Punitive damages are not recoverable for a breach of contract unless the conduct constituting
the breach is also a tort for which punitive damages are recoverable.

Topic 3. Enforcement By Specific Performance And Injunction

§ 357. Availability Of Specific Performance And Injunction

(1) Subject to the rules stated in §§ 359-69, specific performance of a contract duty will be
granted in the discretion of the court against a party who has committed or is threatening to
commit a breach of the duty.

(2) Subject to the rules stated in §§ 359-69, an injunction against breach of a contract duty
will be granted in the discretion of the court against a party who has committed or is
threatening to commit a breach of the duty if

(a) the duty is one of forbearance, or

(b) the duty is one to act and specific performance would be denied only for reasons that are
inapplicable to an injunction.

§ 358. Form Of Order And Other Relief

(1) An order of specific performance or an injunction will be so drawn as best to effectuate
the purposes for which the contract was made and on such terms as justice requires. It need
not be absolute in form and the performance that it requires need not be identical with that
due under the contract.

(2) If specific performance or an injunction is denied as to part of the performance that is due,
it may nevertheless be granted as to the remainder.

(3) In addition to specific performance or an injunction, damages and other relief may be
awarded in the same proceeding and an indemnity against future harm may be required.

§ 359. Effect Of Adequacy Of Damages

(1) Specific performance or an injunction will not be ordered if damages would be adequate
to protect the expectation interest of the injured party.

(2) The adequacy of the damage remedy for failure to render one part of the performance due
does not preclude specific performance or injunction as to the contract as a whole.

(3) Specific performance or an injunction will not be refused merely because there is a
remedy for breach other than damages, but such a remedy may be considered in exercising
discretion under the rule stated in § 357.

§ 360. Factors Affecting Adequacy Of Damages

In determining whether the remedy in damages would be adequate, the following
circumstances are significant:

(a) the difficulty of proving damages with reasonable certainty,

(b) the difficulty of procuring a suitable substitute performance by means of money awarded
as damages, and '

(c) the likelihood that an award of damages could not be collected.
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§ 362. Effect Of Uncertainty Of Terms
Specific performance or an injunction will not be granted unless the terms of the contract are
sufficiently certain to provide a basis for an appropriate order.

§ 363. Effect Of Insecurity As To The Agreed Exchange

Specific performance or an injunction may be refused if a substantial part of the agreed
exchange for the performance to be compelled is unperformed and its performance is not
secured to the satisfaction of the court.

§ 364. Effect Of Unfairness

(1) Specific performance or an injunction will be refused if such relief would be unfair
because

(a) the contract was induced by mistake or by unfair practices,

(b) the relief would cause unreasonable hardship or loss to the party in breach or to third
persons, or

(c) the exchange is grossly inadequate or the terms of the contract are otherwise unfair.

(2) Specific performance or an injunction will be granted in spite of a term of the agreement
if denial of such relief would be unfair because it would cause unreasonable hardship or loss
to the party seeking relief or to third persons.

§ 365. Effect Of Public Policy
Specific performance or an injunction will not be granted if the act or forbearance that would
be compelled or the use of compulsion is contrary to public policy.

§ 366. Effect Of Difficulty In Enforcement Or Supervision

A promise will not be specifically enforced if the character and magnitude of the performance
would impose on the court burdens in enforcement or supervision that are disproportionate to
the advantages to be gained from enforcement and to the harm to be suffered from its denial.

§ 367. Contracts For Personal Service Or Supervision

(1) A promise to render personal service will not be specifically enforced.

(2) A promise to render personal service exclusively for one employer will not be enforced by
an injunction against serving another if its probable result will be to compel a performance
involving personal relations the enforced continuance of which is undesirable or will be to
leave the employee without other reasonable means of making a living.

Topic 4. Restitution

§ 370. Requirement That Benefit Be Conferred

A party is entitled to restitution under the rules stated in this Restatement only to the extent
that he has conferred a benefit on the other party by way of part performance or reliance.

§ 371. Measure Of Restitution Interest

If a sum of money is awarded to protect a party's restitution interest, it may as justice
requires be measured by either
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(a) the reasonable value to the other party of what he received in terms of what it would have
cost him to obtain it from a person in the claimant's position, or

(b) the extent to which the other party's property has been increased in value or his other
interests advanced.

§ 373. Restitution When Other Party Is In Breach

(1) Subject to the rule stated in Subsection (2), on a breach by non-performance that gives
rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to
restitution for any benefit that he has conferred on the other party by way of part performance
or reliance.

(2) The injured party has no right to restitution if he has performed all of his duties under the
contract and no performance by the other party remains due other than payment of a definite
sum of money for that performance.

§ 374. Restitution In Favor Of Party In Breach

(1) Subject to the rule stated in Subsection (2), if a party justifiably refuses to perform on the
ground that his remaining duties of performance have been discharged by the other party's
breach, the party in breach is entitled to restitution for any benefit that he has conferred by
way of part performance or reliance in excess of the loss that he has caused by his own
breach.

(2) To the extent that, under the manifested assent of the parties, a party's performance is to
be retained in the case of breach, that party is not entitled to restitution if the value of the
performance as liquidated damages is reasonable in the light of the anticipated or actual loss
caused by the breach and the difficulties of proof of loss.

§ 376. Restitution When Contract Is Voidable

A party who has avoided a contract on the ground of lack of capacity, mistake,
misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitled to
restitution for any benefit that he has conferred on the other party by way of part performance
or reliance.

§ 377. Restitution In Cases Of Impracticability, Frustration, Non-Occurrence Of
Condition Or Disclaimer By Beneficiary

A party whose duty of performance does not arise or is discharged as a result of
impracticability of performance, frustration of purpose, non-occurrence of a condition or
disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on
the other party by way of part performance or reliance.
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Uniform Commercial Code
Article 2 Sales

Part 2. Form, Formation and Readjustment of Contract

§ 2-201. Formal Requirements; Statute of Frauds.

(1) Except as otherwise provided in this section a contract for the sale of goods for the price
of $500 or more is not enforceable by way of action or defense unless there is some writing
sufficient to indicate that a contract for sale has been made between the parties and signed by
the party against whom enforcement is sought or by his authorized agent or broker. A writing
is not insufficient because it omits or incorrectly states a term agreed upon but the contract is
not enforceable under this paragraph beyond the quantity of goods shown in such writing.
(2) Between merchants if within a reasonable time a writing in confirmation of the contract
and sufficient against the sender is received and the party receiving it has reason to know its
contents, it satisfies the requirements of subsection (1) against such party unless written
notice of objection to its contents is given within 10 days after it is received.
(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in
other respects is enforceable

(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to
others in the ordinary course of the seller's business and the seller, before notice of
repudiation is received and under circumstances which reasonably indicate that the goods are
for the buyer, has made either a substantial beginning of their manufacture or commitments
for their procurement; or

(b) if the party against whom enforcement is sought admits in his pleading, testimony or
otherwise in court that a contract for sale was made, but the contract is not enforceable under
this provision beyond the quantity of goods admitted; or

(c) with respect to goods for which payment has been made and accepted or which have been
received and accepted (Sec. 2-606).

§ 2-202. Final Written Expression: Parol or Extrinsic Evidence.

Terms with respect to which the confirmatory memoranda of the parties agree or which are
otherwise set forth in a writing intended by the parties as a final expression of their
agreement with respect to such terms as are included therein may not be contradicted by
evidence of any prior agreement or of a contemporaneous oral agreement but may be
explained or supplemented

(a) by <<+course of performance,+>> course of dealing<<+,+>> or usage of trade (Section
<<-1-205->> <<+1-303+>>) <<-or by course of performance (Section 2-208)->>; and

(b) by evidence of consistent additional terms unless the court finds the writing to have been
intended also as a complete and exclusive statement of the terms of the agreement. (As
amended in 2001.)

§ 2-203. Seals Inoperative.

The affixing of a seal to a writing evidencing a contract for sale or an offer to buy or sell
goods does not constitute the writing a sealed instrument and the law with respect to sealed
instruments does not apply to such a contract or offer.
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§ 2-205. Firm Offers.

An offer by a merchant to buy or sell goods in a signed writing which by its terms give
assurance that it will be held open is not revocable, for lack of consideration, during the time
stated or if no time is stated for a reasonable time, but in no event may such period of
irrevocability exceed three months; but any such term of assurance on a form supplied by the
offeree must be separately signed by the offeror.

§ 2-207. Additional Terms in Acceptance or Confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation which is
sent within a reasonable time operates as an acceptance even though it states terms additional
to or different from those offered or agreed upon, unless acceptance is expressly made
conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.
Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(¢) notification of objection to them has already been given or is given within a reasonable
time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to
establish a contract for sale although the writings of the parties do not otherwise establish a
contract. In such case the terms of the particular contract consist of those terms on which the
writings of the parties agree, together with any supplementary terms incorporated under any
other provisions of this Act.

§ 2-209. Modification, Rescission and Waiver.

(1) An agreement modifying a contract within this Article needs no consideration to be
binding.

(2) A signed agreement which excludes modification or rescission except by a signed writing
cannot be otherwise modified or rescinded, but except as between merchants such a
requirement on a form supplied by the merchant must be separately signed by the other party.
(3) The requirements of the statute of frauds section of this Article (Section 2-201) must be
satisfied if the contract as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the requirements of
subsection (2) or (3) it can operate as a waiver.

(5) A party who has made a waiver affecting an executory portion of the contract may retract
the waiver by reasonable notification received by the other party that strict performance will
be required of any term waived, unless the retraction would be unjust in view of a material
change of position in reliance on the waiver.

Part 3. General Obligation and Construction of Contract

§ 2-305. Open Price Term.

(1) The parties if they so intend can conclude a contract for sale even though the price is not
settled. In such a case the price is a reasonable price at the time for delivery if
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() nothing is said as to price; or

(b) the price is left to be agreed by the parties and they fail to agree; or

(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded
by a third person or agency and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.
(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed
through fault of one party the other may at his option treat the contract as cancelled or
himself fix a reasonable price. .

(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and
it is not fixed or agreed there is no contract. In such a case the buyer must return any goods
already received or if unable so to do must pay their reasonable value at the time of delivery
and the seller must return any portion of the price paid on account.

Part 6. Breach, Repudiation and Excuse

§ 2-609. Right to Adequate Assurance of Performance.

(1) A contract for sale imposes an obligation on each party that the other's expectation of
receiving due performance will not be impaired. When reasonable grounds for insecurity
arise with respect to the performance of either party the other may in writing demand
adequate assurance of due performance and until he receives such assurance may if
commercially reasonable suspend any performance for which he has not already received the
agreed return.

(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any
assurance offered shall be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party's
right to demand adequate assurance of future performance. »

(4) After receipt of a justified demand failure to provide within a reasonable time not
exceeding thirty days such assurance of due performance as is adequate under the
circumstances of the particular case is a repudiation of the contract.

§ 2-615. Excuse by Failure of Presupposed Conditions.

Except so far as a seller may have assumed a greater obligation and subject to the preceding
section on substituted performance: ‘

(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with
paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as
agreed has been made impracticable by the occurrence of a contingency the non-occurrence
of which was a basic assumption on which the contract was made or by compliance in good
faith with any applicable foreign or domestic governmental regulation or order whether or
not it later proves to be invalid.

(b) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to
perform, he must allocate production and deliveries among his customers but may at his
option include regular customers not then under contract as well as his own requirements for
further manufacture. He may so allocate in any manner which is fair and reasonable.

(c) The seller must notify the buyer seasonably that there will be delay or non-delivery and,
when allocation is required under paragraph (b), of the estimated quota thus made available
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for the buyer.

Part 7. Remedies

§ 2-718. Liquidation or Limitation of Damages, Deposits.

(1) Damages for breach by either party may be liquidated in the agreement but only at an
amount which is reasonable in the light of the anticipated or actual harm caused by the breach,
the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise
obtaining an adequate remedy. A term fixing unreasonably large liquidated damages is void
as a penalty.

(2) Where the seller justifiably withholds delivery of goods because of the buyer's breach, the
buyer is entitled to restitution of any amount by which the sum of his payments exceeds

(a) the amount to which the seller is entitled by virtue of terms liquidating the seller's
damages in accordance with subsection (1), or

(b) in the absence of such terms, twenty per cent of the value of the total performance for
which the buyer is obligated under the contract or $500, whichever is smaller.

(3) The buyer's right to restitution under subsection (2) is subject to offset to the extent that
the seller establishes

(a) a right to recover damages under the provisions of this Article other than subsection (1),
and .

(b) the amount or value of any benefits received by the buyer directly or indirectly by reason
of the contract.

(4) Where a seller has received payment in goods their reasonable value or the proceeds of
their resale shall be treated as payments for the purposes of subsection (2); but if the seller
has notice of the buyer's breach before reselling goods received in part performance, his
resale is subject to the conditions laid down in this Article on resale by an aggrieved seller
(Section 2-706).

§ 2-725. Statute of Limitations in Contracts for Sale.

(1) An action for breach of any contract for sale must be commenced within four years after
the cause of action has accrued. By the original agreement the parties may reduce the period
of limitation to not less than one year but may not extend it.

(2) A cause of action accrues when the breach occurs, regardless of the aggrieved party's lack
of knowledge of the breach. A breach of warranty occurs when tender of delivery is made,
except that where a warranty explicitly extends to future performance of the goods and
discovery of the breach must await the time of such performance the cause of action accrues
when the breach is or should have been discovered.

(3) Where an action commenced within the time limited by subsection (1) is so terminated as
to leave available a remedy by another action for the same breach such other action may be
commenced after the expiration of the time limited and within six months after the
termination of the first action unless the termination resulted from voluntary discontinuance
or from dismissal for failure or neglect to prosecute.

(4) This section does not alter the law on tolling of the statute of limitations nor does it apply
to causes of action which have accrued before this Act becomes effective.
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opening ‘of a pipe, and, before it had been
contaminated by fumes from the engine, some
of the air which had passed through the en-
gine’s radiator and cdrried it back in the
pipe through the small radiator into the car.
While Muir had no small fan, he did get an
air current by placing the flared opening of
his leader pipe where the air would be blown
into it by the fan at the rear of the engine
radiator. Nor was this feature entirely new,
as is shown. by the British patent No. 9026
to Daimler in 1900.

Moreover, the use of a fan as a unit with
a radiator to withdraw the heat faster by air
circulation was old, As éarly as 1869, B, F.
Sturtevant obtained patent No. 92,490, which
showed that much though of course not in
connection with an automobile heater. What
Sturtevant, ‘and some others who need not
be named, did, is only mentioned to lead u
to the Modine patent, No. 1,666,907, issued
April 24, 1928, for a heating unit whish so
completely disclosed a small radiator integral
with the housing through which air was
forced by a fan that it is quite impossible to
find more in Caesar’s radiator as such, than
a small Modine heating unit. -

The claims relied upon may be illustrated
by 3 and 13 which are quoted: '

“3. A hot-liquid heating system for mo-
tor-driven vehicles comprising an engine cix-
culating liquid-cooling system ineluding an
engine cooling-medium jacket and radiator,
a valve positioned between the engine cool-
ing-medium jacket and radiator. for control-
ling the flow of the cooling-medium from the
Jacket to the radiator and its return, a liquid-
heated air-heater positioned within the body
of the vehicle and in eommunication with the
engine eirculating-liquid cooling system,
means disposed between the liquid-heated air-
heater and an engine-containing chamber to
prevent passage of noxjous gases and fumes
from the engine-containing chamber into the
space containing the liquid-heated air-heater,
an electric motor-driven fan to eirculate heat-
ed air within the vehicle body, and means for
regulating the speed of the motor to control
the cireulation of air within the body of the
vehicle.” o

“13. A hot liquid heating system for mo-
tor driven vehieles comprising an engine cir-
culating liquid cooling system including an
engine cooling medium jacket and radiator
and means for producing a flow of the eool-
ing medium from the jacket to the radiator
and'its return, 2 liquid heated air heater posi-
tioned within the body of the vehicle and in
communication with the engine cireulating
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liquid cooling system, means disposed be-
tween the liquid hested air heater and an
engine containing chamber to Prevent pas-
sage of noxious gases and fumes. from the
engine-containing chamber into the ‘space
containing the liquid-heated air-heater and
a fan within the space containing the liquid-
heated-s.ir-heater'for-»éirculating air in con-
faet with said air heater and within the ve-
hicle body.” . . o

That this- heater was a good one may be
taken for granted, but what more was need-
ed to put it into an automobile ready for
use in the approved manner of Caesar than
a good mechanie to cut the Pipes connecting
a Faruolo radiator, or an Anderson radiator,
or.a Gulyban radiator at the dash, and at-
tach them to a Modine unit placed Jjust be-
hind the dash, eannot be discovered. No part

P performs a new function in Caesar in con-

nection with any other part, - A well-adver-
tised aggregation of devices taken from the
prior art has had conspicuous commereial
success, but that falls short of proof of in-
vention needed to sustain a patent, however

‘persuasive it may be on the question of util-

ity. MeClain v. Ortmayer, 141 U. S. 419, 12
S. Ct. 76, 35 L. Bd. 800. In our opinion,
all the claims in suit are -invalid on the
grounds set forth at length in Tropic-Aire
v. Sears, Roebuck & Co, supra.- .

Decree reversed. '

JAMES BAIRD CO. v. GIMBEL BROS., Ino.
: ) No. 330.

Cireuit Court of Appeals, Second Cireuit,
April 10, 1933.

I. Sales €=22(3).

Contractor’s placing. of successful bid
for construction work, based, as to linoleum,
upon prices quoted in merchant’s offer of
prices for “prompt aceeptance after general
contraet has been awarded,” held not to create
binding contract to supply linoleum, where
offer was withdrawn before contrastor gave
notice of acceptance.

The contractor’s use of prices offered
by the merchant for linoleum, in making
bid on publie construction work, which -
bid was accepted, did not create binding
contract for purchase of linoleum, since
contractor could have withdrawn bid and
mere putting in of bid by contractor would )
not have rendered him liable to merchant,
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JAMES BAIRD CO. v. GIMBEL BROS.
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in event of repudiation of construction
contract, and since the offer provided, “If
succossful in being awarded this contract,
jt will be absolutely guaranteed, * * *
and * * * we are offering these prices
for reasonable * * * prompt accept-

" ance after the general comtract has been
awarded.”

2, Sales ¢22(2). : .

Merchant who withdrew offer to con-
tractor of prices for linoleum, after contrae-
tor had made bid on basis of prices offered,
but before communication of acceptance, held
not liable in damages under doctrine of
“promissory estoppel.”

3. Sales &=22(1).

Merchant’s offer to contractor of linole-
um at specified prices for prompt acceptance
after construction contract should be award-
ed, held not to give contractor option to ac-
cept linoleum at quoted prices if bid was
suceessful. ’

Appeal from the Distriet Court of the
United States for the Southern District of
New York. .

" Action by the James Baird Company
against Gimbel Brothers, Incorporated.
From a judgment dismissing the eomplaint,
plaintift appesals.

" Affirmed. )

Campbell, Harding, Goodwin & Dan-
forth, of New York City {Garrard Glenn and:
William L. Glonn, both of New York City,
of counsel), for appellant.

Chadbourne, Stanchfield & Levy, of New
York City (Leonard P. Moore and David S.
Hecht, both of New York City, of eounsel),
for appellee.

Before MANTON L. HAND,
SWAN, Circuit Judges.”

and

L. HAND, Circuit Judge.

_ The plaintiff sued the defendant for
breach of a contract to deliver linoleum un-
der 2 contract of sale; the defendant denied
the making of the contract; the parties tried
the ease to the judge under a written stipu-
lation and he directed judgment for the de-
fendant. The facts as found, bearing on the
making of the contract, the only issue neces-
sary to discuss, were as follows: The defend-
ant, & New York merchant, knew that the
Department of Highways in Pennsylvania
had .asked for bids for the construction of a
public building. It sent an employee to the
office of a contractor in Philadelphia, who

84 ¥.20)—22%
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had possession of the specifications, and the
employee there computed the amount of the
linoleum which would he required on.the job,
underestimating the total yardage by about
one-half the proper amount. In ignorance of
this mistake, on December twenty-fourth the
defendant sent to some twenty or thirty con-
tractors, likely to bid on the job, an offer to
supply all the linoleum required by the speci-
Boations at two different lump sums, depend-
ing upon the quality used. These offers eon-
eluded as follows: T2 successful in being
awarded this contract, it will be absolutely
guaranteed, * * * and * * * weare
offering these prices for reasonable” (sie),
“prompt aeceptance after the general con-
tract has been awarded.” The plaintiff, a
contractor in Washington, got one of these
on.the twenty-eighth, end on the same day
the defendant learned its mistake and tele-
graphed all the contractors to whom it had
sent the offer, that it withdrew it and would
substitute a new one at about double the
amount of the old. This withdrawal reached
the plaintiff at Washington on the afternoon
of the same day, but not until after it had
put in 2 bid at Harrisburg at a lump sum,
based as to linoleum upon the prices quoted
by the defendant. The public authorities
accepted the plaintiff’s bid on December thir-
tieth, the defendant having meanwhile writ-
ten a letter of econfirmation of its withdrawal,
received on the thirty-fixst. The plaintiff
formally accepted the offer on January see-
ond, and, as the defendant persisted in de-
clining to recognize the existence of & con-
traet, sued it for damages on & breach.

(1] Unless there are eircumstances to take it
out of the ordinary doetrine, since the offer
was withdrawn before it was accepted, the
acceptance was too late. Restatement of
Contracts, § 35. To meet this the plaintiff
argues as follows: It was a reasonable im-
plication from the defendant’s offer that it
should be irrevocable in case the plaintiff
acted upon it, that is to say, used the prices
quoted in making its bid, thus putting itself
in a position from which it could not with-
draw without great loss. While it might have
withdrawn its bid after receiving the revo-
cation, the time had passed to submit anoth-
er, and as the item of lincleum was a very
trifling part of the cost of the whole build-
ing, it.would have been an unreasonable hard-
ship to expeet it to lose the contraet on thal
account, and probably forfeit its deposit.
While it is trme that the plaintiff might in
advance have secured a contract conditional
upon the success of its bid, this was not what
the defendant suggested. It understood that
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the contractors would use its offer in their
bids, and would thus in fact commit them-
selves to supplying the linoleum at the pro-
posed prices. The inevitable implication
from all this was that when the eontractors
acted wpon it, they accepted the offer and
promised to pay for the linoleum, in case
their bid were accepted.

It was of eourse possible for the parties
to make such a contract, and the question is
merely as to what they meant;- that is, what
is to be imputed to the words they used.
Whatever plausibility there is in the ‘argu-
ment, is in the fact that the defendant must
have known the predicament in which the
contractors would be put if it withdrew its
offer after the bids went in. However, it
seems entirely clear that the econtractors did
not suppose that they aceepted the offer mere-
ly by putting in their bids. If, for example,
the successful one had: repudiated the con-
tract with the public authorities after it had
been awarded to him, certainly the defendant
could not have sued him for a breach., If
he had become bankrupt, the defendant eould
not prove against his estate. It seems plain
therefore that there was no contract between
them. And if there be any doubt as to this,
the language of the offer sets it at rest: The
phrase, “if successful in being awarded this
contraet,” is scarcely met by the mere use
of the prices in the bids. Surely such a use
was not an “award” of the contract to the
defendant. Again, the phrase, “we are offer-
ing these prices for * * * prompt ac-
ceptance after the general contract has been
awarded,” looks to the usual communication
of an aceeptance, and- preeludes the idea that
the use of the offer in the bidding shall be
the equivalent. It may indeed be argued
that this last language contemplated no more
than an early notice that the offer had been
accepted, the actual acceptance being the bid,
but that would wrench its natural meaning
too far, especially in the light of the pre-
ceding phrase. The contractors had a ready
escape from their difficulty by insisting upon
a .contract before they used the figures; and
in commereial transactions it does not in the
end promote justice to seck strained inter-
pretations in aid of those who do not proteet
themselves. :

[2] But the plaintiff says-that even though
no bilateral contract was made, the defendant
should be held under the doctrine of “promis-
sory estoppel.” This is to be chiefly found
in those eases where persons subseribe to a
venture, usually charitable, and are held to
their promises after it has been completed.
It has been applied much more broadly, how-

e
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ever, and has now been generalized in seetion
90, of the Restatement of Contracts. We
may arguendo aceept it as it there ‘reads, for
it does not apply to-the case at bar. Offers
are ordinarily made in exchange for s con-
sideration, either a counter-promise or some
other act which the promisor wishes to secure.
In such cases they propose bargains; they
presuppose that each promise or perform-
ance is an inducement to the other. Wiseon..
sin, ete, Ry, v. Powers, 191 U: 8. 379, 386,
387, 24 8. Ct. 107, 48 L. Ed. 229; Banning
70. v, California, 240 U. §. 142, 152, 153, 36
S. Ct. 338, 60 L. Ed. 569. But a man may
make a promise without expecting an equiva-
lent; a donative promise, conditional or ah-
solute. The common law provided for such
by sealed instruments, and it is unfortunate
that these are no longer generally available.
The doctrine of “promissory estoppel” is to
avoid the harsh results of allowing the prom-
isor in snch a case to repudiate, when "the
promisee has acted in reliance upon the
promise. Siegel v. Spear & Co, 234 N. Y.
479, 138 N. E. 414, 26 A. L. R. 1205. Cf.
Allegheny College v. National Bank, 246
N. Y. 369, 159 N. E. 173, 57 L. R. A. 980;
But an offer for an exchange is not mesnt to
become a promise until a, consideration has.
heen received, either s counter-promise. or
whatever else is stipulated, To extend it
would be to hold the offeror regardless of the
stipulated condition of his offer. In the case
at bar the defendant offered to deliver the
linoleum in exchange for the plaintifi’s ae-
ceptance, not for its bid, which was a matter
of indifference to it. That offer could become
a promise to deliver only when the equiva-
lent was received; that is, when the plain-
tiff promised to take and pay for it. There
is no room in suck a situation for the doetrine
of “promissory estoppel.”

[8] Nor can the offer be regarded as of an
option, giving the plaintiff the right season-
ably to accept the linoleum at the quoted
priees if its bid was accepted, but not binding
it to take and pay, if it could get a better
bargain elsewhere. There is not the least
reason to suppose that the defendant. meantg
to subject itself to such.a one-sided obliga-
tion. Troe, if 'so construed, the doctrine of
“promissory estoppel” ' might apply, the
plaintiff having acted in reliance upon it,
though, so far as we have found, the deeci-
sions are otherwise, Ganss'v. Guffey Petros
lenm Co., 125 App. Div. 760, 110 N. Y..S.
176; Comstock v, North, 88 Miss. 754, 41,
So. 374, As to that, however, we need not
declare ourselves. . :
Judgment affirmed,
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william A. DRENNAN, Respondent,
V.
STAR PAVING COMPANY (a Corporation),
Appellant.
L. A. 25024.

Supreme Court of California.
In Bank.
Dec. 31, 1958,

General contractor brought action
against paving subcontractor to recover
damages because of refusal of subcontrac-
tor to perform paving according to bid
which ‘subcontractor submitted to general
contractor. The Superior Court, Kern
- County, William L. Bradshaw, J., entered
judgment adverse to the subcontractor, and
the subcontractor appealed. The Supreme
Court, Traynor, J., held that where paving

subcontractor submitted bid for paving -

work to general contractor, and bid was si-
lent with respect to right of paving sub-
contractor to revoke the bid, and general
_contractor used the bid in making its own
successful bid on the main contract, general
contractor’s reliance on paving subcontrac-
tor's bid made the bid irrevocable, and
that fact that subcontractor’s bid was re-
sult of mistake was no defense,

Affirmed.

Opinion, 323 P.2d 477 vacated.

1. Contracts €1

Where there was no evidence that sub-
contractor offered to make its paving bid,
which it submitted to general contractor,
irrevocable in exchange for use of its fig-
ures by general contractor in computing his
bid, and there was no evidence that would
warrant interpreting general contractor’s
use of subcontractor’s bid as the acceptance
thereof, binding general contractor, on con-
dition that general contractor receive the
main contract, to award paving subcon-
tract to paving contractor, there was nei-
ther an option supported by consideration
nor a bilateral contract binding on both
parties.

2. Estoppel €285

. Promise which promisor should rea-
sonably expect to induce action or forbear-
ance of a definite and substantial charac-
ter on part of promisee, and which does in-
duce such action or forbearance, is binding
if injustice can be avoided only by enforce-
ment of the promise.

8. Contracts &=2(8

Submission of paving bid to general
contractor by subcontractor constituted a
promise to perform on such conditions as
were stated expressly or by implication in
the bid or were annexed thereto by opéra-
tion of law.
4, Contraots €218

If offer for unilateral contract is made,
and part of consideration requested in the
offer is given or tendered by offeree in re-
sponse thereto, offeror is bound by a con-
tract, the duty of immediate performance of
which is conditional on %ull consideration
being given or tendered within time stated
in offer, or, if no time is stated therein,
within a reasonable time.

5. Contracts €=19

Reasonable reliance resulting in jore-
seeable prejudicial change in position af-
fords a compelling basis for implying a sub-.
sidiary promise not to revoke an offer for
a bilateral contract.
8. Contracts €=85

Absence of consideration is not fatal to
enforcement of implied subsidiary promise
not to revoke an offer for a bilateral con-
tract.

7. Contracts €=19 . ,
Where paving subcontractor submitted
bid for paving work to general contractor,
and bid was silent with respect to right of
paving subcontractor to revoke the bid, and
general contractor used the bid in making
its own successful bid on the main contract,
general contractor’s reJiance on paving sub-
contractor’s bid made the bid irrevocable.

8. Contracts &>2(

General contractor cannot reopen bar-
gaining with subcontractor and at same
time claim a continuing right to accept the
original offer of subcontractor.
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9. Contracts &=93(i)

If general contractor had reason to be-
lieve that paving contractor’s bid was in er-
ror, general contractor could not justifiably
rely on the bid in making the general con-
tractor’'s main bid. ’

10. Contracts ¢&=93(1)

Where paving subcontractor submitted
bid for paving work to general contrac-
tor, and bid was silent with respect to right
of paving subcontractor to revoke the bid,
and general contractor used the bid in mak-
ing its own successful bid on the main
contract, fact that bid of paving subcon-
tractor was result of mistake would not
relieve paving subcontractor from its obli-
gation,

1}, Damages €&=~155 .

In action by general contractor against
paving subcontractor to recover. damages
caused by .subcontractor’s refusal to per-
form paving work according to bid of $7,-
131.60 submitted by subcontractor to gen-
eral contractor, allegation of complaint
that after subcontractor’s default, general
contractor was forced to procure services
of third party to perform paving for $10,-
948.60 sufficiently alleged attempt by gen-
eral contractor to mitigate damages,

12. Pleading €=406(7)

Where question of alleged uncertainty
in allegation in complaint as to damages
was not raised by special demurrer, ques-
tion was waived by defendant. West's
Ann.Code Civ.Proc. §§ 430, subd. 9, 434.

—— e

. Atus P. Reuther, Normaﬁ Soibelman, Los
Angeles, Obegi ‘& High and Earl J. Mc-
Dowell, Van Nuys, for appellant.

S. B. Gill, Bakersfield, for respondent,

TRAYNOR, Justice.

Defendant appeals from a judgment for
olaintiff in an action to recover damages
~aused by defendant’s refusal to perform
certain paving work according to a bid it
submitted to plaintiff,

On July 28, 1955, plaintiff, a licensed
general contractor, was preparing a bid
on the “Monte Vista School Job” in the
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Lancaster school district. Bids had to be
submitted before 8:00 p, m.. Plaintiff tes-
tified that it was customary in that area
for general contractors to receive the bids
of subcontractors by telephone on the day
set for bidding and to rely on them in
computing their own bids. Thus on that
day plaintiff’s secretary, Mrs. Johnson, re-
ceived by telephone between fifty and sev-
enty-five subcontractors’ bids for various
parts of the school job. As each bid came
in, she wrote it on 2 special form, which
she brought into plaintiff’s office. He then
Posted it on a master cost sheet setting
forth the names and bids of all subcontrac-
tors.  His own bid had to include the
names of subcontractors who were to per-
form one-half of one per cent or more of
the construction work, and he had also to
provide a bidder’s bond of ten per cent of
his total bid of $317,385 as a guarantee
that he would enter the contract if award-
ed the work. -

Late in the afternoon, Mrs. Johnson had
a telephone conversation with Kenneth R.
Hoon, an estimator for defendant. He
gave his name and telephone. number and
stated that he was bidding for defendant
for the paving work at the Monte Vista
School according to plans and specifica-
tions and that his bid was $7,131.60. At
Mrs. Johnson'’s request he repeated his
bid. Plaintiff listened to the bid over an
extension telephone in his office and posted
it on the master sheet after receiving the
bid form from Mrs, Johnson, Defendant’s
was the lowest bid for the paving. Plaintiff
computed his own bid accordingly and sub-
mitted it with the name of defendant’ as
the subcontractor for the paving. When
the bids were opened on July 28th, plain-
tiff's proved to be the lowest, and he was
awarded the contract.

On his way to Los Angeles the next
morning plaintiff stopped at defendant’s of.
fice. The first person he met was defend-
ant’s * construction engineer, Mr, Oppen-
heimer. Plaintiff testified: “I introduced
myself and he immediately told me that
they had made a mistake in their bid to me
the night before, they couldn’t do it for
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the price they had bid, and I told him I
would expect him to carry through with
their original bid because I had used it in

.compiling my bid and the job was being -

awarded them. And I would have to go
and do the job according to my bid and I
‘would expect them to do the same.”

Defendant refused to do the paving work
for less than $15,000. Plaintiff testified
that he “got figures from other people” and
after trying for several months to get as
Jow a bid as possible engaged L & H Pav-
ing Company, a firm in Lancaster, to do the
-work for $10,948.60.

The trial court found on substantial evi-
dence that defendant made a definite offer
to do the paving on the Monte Vista job
.according to the plans and specifications
for $7,131.60, and that plaintiff relied on
defendant’s bid in computing his own bid
for the school job and naming defendant
therein as the subcontractor for the paving
work. Accordingly, it entered judgment
for plaintiff in the amount of $3,817.00 (the
difference between defendant’s bid and the
.cost of the paving to plaintiff) plus costs.

Defendant c¢ontends that there was no
.enforceable contract between the parties on
the ground that it made a revocable offer
and revoked it before plaintiff communicat-
.ed his acceptance to defendant.

[1] There is no evidence that defendant

offered to make its bid irrevocable in ex-
change for plaintiff’s use of its figures in
computing his bid. Nor is there evidence
that would warrant interpreting plaintiff’s
use of defendant’s bid as the acceptance
thereof, binding plaintiff, on condition he
received the main contract, to award the
subcontract to defendant. In sum, there
was neither an option supported by con-
sideration nor a bilateral contract binding
on both parties.

Plaintiff contends, however, that he relied
to his detriment on defendant’s offer and
that defendant must therefore answer in
damages for its refusal to perform. Thus
the question is squarely presented: Did
plaintiff’s reliance make defendant’s offer
irrevocable?

[2] Section 90.of the Restatement of
Contracts states: “A promise which the
promisor should reasonably expect to induce
action or forbearancé of a definite and sub-
stantial character on the part of the prom-’
isee and which does induce such action or
forbearance is binding if injustice can be
avoided only by enforcement of the prom-~
ise” This rule applies in this state. Ed-
monds v. County of Los Angeles, 40 Cal2d
642, 255 P.2d 772; Frebank Co. v. White,
152 Cal.App.2d 522, 313 P.2d 633; Wade v.
Markwell & Co., 118 Cal.App.2d 410, 258
P.2d 497, 37 A.L.R.2d 1363; West v. Hunt
Foods Co.,, 101 Cal.App.2d 597, 225 P.2d
978; Hunter v. Sparling, 87 Cal.App.2d 711,
197 P.2d 807; see 18 CalJur.2d 407-408;
5 Stan.L.Rev. 783.

{3] Defendant's offer constituted a
promise to perform on such conditions as
were stated expressly or by implication
therein or annexed thereto by operation of
law. (See 1 Williston, Contracts [3rd. ed.],
§ 24A, p. 56, § 61, p. 196.) Defendant had
reason to expect that if its bid proved the
lowest it would be used by plaintiff. It in-
duced “action * * * of a definite and’
substantial character on the part of the
promisee.”

[41 Had defendant’s bid exi)ressly stated
or clearly implied that it was revocable at
any time before acceptance we would treat

it accordingly. It was silent on revocation,

however, and we must therefore determine

_whether there are conditions to the right of

revocation imposed by law or reasonably in-
ferable in fact. In the analogous problem
of an offer for a unilateral contract, the
theory is now obsolete that the offer is rev-
ocable at any time before complete perform-
ance. Thus section 45 of the Restatement
of Contracts provides: “If an offer for a
unilateral contract is made, and part of the
consideration requested in the offer is given
or tendered by the offeree in response there-
to, the offeror is bound by a contract, the
duty of immediate performance of which is
conditional on the full consideration being
given or tendered within the time stated in
the offer, or, if no time is stated therein,
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within a reasonable time.” In explanation,
comment b states that the “main offer in-
cludes as a subsidiary promise, necessarily
implied, that if part of the requested per-
formance is given, the offeror will not re-
voke his offer, and that if tender is made it
will be accepted. Part performance or ten-
der may thus furnish consideration for the
subsidiary promise. Moreover, merely act-
ing in justifiable reliance on an offer may in
some cases serve as sufficient reason for
making a promise binding (see § 90).”

[5] Whether implied in fact or law, the
subsidiary promise serves to preclude the in-
justice that would result if the offer could be
revoked after the offeree had acted in detri-
mental reliance thereon. Reasonable reli-
ance resulting in a foreseeable prejudicial
change in position affords a compelling basis
also for implying a subsidiary promise not
to revoke an offer for a bilateral contract.

[6] . The absence of consideration is not
fatal to the enforcement of such a promise.
It is true that in the case of unilateral con-
tracts the Restatement finds consideration
for the implied subsidiary promise in the
part performance of the bargained-for ex-
change, but its reference to section 90 makes
clear that consideration for such a promise
is not always necessary, The very purpose
of section 90 is to make a promise binding
even though there was no consideration “in
the sense of something that is bargained for
and given in exchange” (See 1 Corbin,
Contracts 634 et seq.) Reasonable reliance
serves to hold the offeror in lieu of the con-
sideration ordinarily required to make the
offer binding. In a case involving similar
facts the Supreme Court of South Dakota
stated that “we believe that reason and jus-
tice demand that the doctrine [of section 90]
be applied to the present facts. We cannot
believe that by accepting this doctrine as
controlling in the state of facts before us
we will abolish the requirement of a con-
sideration in contract cases, in any different
sense than an ordinary estoppel abolishes
some legal requirement in its application.
We are of the opinion, therefore, that the
defendants in executing the agreement
[which was not supported by consideration]
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made a promise which they should have rea-
sonably expected would induce the plaintiff
to submit a bid based thereon to the Govern-
ment, that such promise did induce this ac-
tion, and that injustice can be avoided only
by enforcement of the promise.” North-
western Engineering Co. v. Ellerman, 69
S.D. 397, 408, 10 N.W.2d 879, 884; see also,
Robert Gordon, Inc., v. Ingersoll-Rand Co.,
7 Cir, 117 F.2d 654, 661; cf. James Baird
Co. v. Gimbel Bros., 2 Cir., 64 F.2d 344.

{71 When plaintiff used defendant’s of-
fer in computing his own bid, he bound him-
self to perform in reliance on defendant’s
terms. Though defendant did not bargain
for this use of its bid neither did defendant
make it idly, indifferent to whether it would
be used or not. On the contrary it is reason-
able to suppose that defendant submitted its
bid to obtain the subcontract, It was bound
to realize the substantial possibility that its
bid would be the lowest, and that it would be
included by plaintiff in his bid. It was to its
own interest that the contractor be awarded
the general contract; the lower the subcon-
tract bid, the lower the general contractor’s
bid was likely to be and the greater its
chance of acceptance and hence the greater
defendant’s - chance of getting the paving
subcontract. Defendant had reason not
only to expect plaintiff to rely on its bid but
to want him to. Clearly defendant had a
stake in plaintiff’s reliance on its bid. Given
this interest and the fact that plaintiff is
bound by his own bid, it is only fair that
plaintiff should have at least an opportunity
to accept defendant’s bid after the general
contract has been awarded to him.

[8] It bears noting that a general con-
tractor is not free to delay acceptance after
he has been awarded the general contract in
the hope of getting a better price. Nor can
he reopen bargaining with the subcontractor
and at the same time claim a continuing
right to accept the original offer. See, R. J.
Daum Const. Co. v. Child, Utah, 247 P.2d
817, 823. 1In the present case plaintiff
promptly informed defendant that plaintiff
was being awarded the job and that the
subcontract was being awarded to defend-
ant.
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[9,10] Defendant contends, however,
that its bid was the result of mistake and
that it was therefore entitled to revoke it.
It relies on the rescission cases of M. F.
Kemper Const. Co. v. City of Los Angeles,
37 Cal2d 696, 235 P.2d 7,.and Brunzell
Const. Co. v. G. J. Weisbrod, Inc., 134 Cal.
App.2d 278, 285 P.24 989. See also, Lemoge
Electric v. San Mateo County, 46 Cal2d
659, 662, 297 P.2d 638. In those cases, how-
ever, the bidder's mistake was known or
should have been known to the offeree, and
the offeree could be placed in status quo. Of
course, if plaintiff had reason to believe that
.defendant’s bid was in error, he could not
justifiably rely on it and section 90 would
afford no basis for enforcing it. Robert
Gordon, Inc., v. Ingersoll-Rand, Inc, 7 Cir,,
117 F.2d 654, 660, Plaintiff, however, had
no reason to know that defendant had made
a mistake in submitting its bid, since there
was usually a variance of 160 per cent be-
tween the highest and lowest bids for pav-
ing in the desert around Lancaster. He
committed himself to performing the main
contract in reliance on defendant's figures.
Under these circumstances defendant’s mis-
‘take, far from relieving it of its obliga-
tion, constitutes an additional reason for
enforcing it, for it misled plaintiff as to
the cost of doing the paving. Even had
it been clearly understood that defend-
ant’s offer was revocable until accepted,
it would not necessarily follow that de-
fendant had no duty to exercise reason-
able care in preparing its bid. It present-
ed its bid with knowledge of the sub-
stantial possibility that it would be used by
-plaintiff; it could foresee the harm that
would ensue from an erroneous underesti-
-mate of the cost. Moreover, it was motivat-
.ed by its own business interest. Whether or
not these considerations alone would justify
recovery for negligence had the case been
tried on that theory (see Biakanja v. Irving,
49 Cal.2d 647, 650, 320 P.2d 16), they are
persuasive that defendant’s mistake should
not defeat recovery under the rule of section
90 of the Restatement of Contracts, As be-
tween the subcontractor who made the bid
and the general contractor who reasonably
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relied on it, the loss resulting from the mis-
take should fall on the party who caused it.

Leo F. Piazza Paving Co. v. Bebek &
Brkich, 141 Cal.App.2d 226, 296 P.2d 368,
371, and Bard v. Kent, 19 Cal2d 449, 122 P.
24 8, 139 A.L.R. 1032, are not to the con-
trary. In the Piazza case the court sustain-
ed a finding that defendants intended, not to
make a firm bid, but only to give the plaintiff
“some kind of an idea to use” in making its
bid; there was evidence that the defendants
had told plaintiff they were unsure of the
significance of tfe specifications. There
was thus no offer, promise, or representa-
tion on which the defendants should reason-
ably have expected the plaintiff to rely. The
Bard case held that an option not supported
by consideration was revoked by the death
of the optionor, The issue of recovery un-

der the rule of section 90 was not pleaded at

the trial, and it does not appear that the
offeree’s reliance was “of a definite and sub-
stantial character” so that injustice could be
avoided “only by the enforcement of the
promise.”

[11,12] Thereisno merit in defendant’s
contention that plaintiff failed to state a
cause of action, on the ground ‘that the
complaint failed to allege that plaintiff at-
tempted to mitigate the damages or that
they could not have been mitigated. Plain-
tiff alleged that after defendant’s default,
“plaintiff had to procur the services of the
L & H Co. to perform said asphaltic paving
for the sum of $10,948.60.” Plaintiff’s un-
contradicted evidence showed that he spent
several months trying to get bids from other
subcontractors and that he took the lowest
bid. Clearly he acted reasonably to mitigate
damages. In any event any uncertainty in
plaintiff’s allegation as to damages could
have been raised by special demurrer. Code
Civ.Proc. § 430, subd. 9. It was not so
raised and was therefore waived. Code
Civ.Proc. § 434.

The judgment is affirmed.

GIBSON C. J., and SHENK, SCHAU-
ER, SPENCE and McCOMB, JJ., concur.
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While Lemke concerned the meaning
that the parties gave to a word in a con-
tract already formed, the same reasoning
would apply where, as here, it cannot be
determined either from the document itself
or the affidavits in support of the motion
that the words used in the document did
not represent on the part of the defendant
an express intent not to enter into any
binding contract until its subsequent ap-
proval of a formal writing which both par-
ties agreed would be forthcoming.

[4] A trial court’s refusal to grant
summary judgment is to be reversed only
if there has been a clear abuse of discre-
tion. Schultz v. Tobin (1970), 47 Wis2d

. 230, 177 N.-W.2d 128. We conclude that in
the instant case the trial court did not
abuse its discretion in denying plaintiff’s
motion for summary judgment.,

Order affirmed.

58 Wis.2d 193
AIR PRODUCTS AND CHEMICALS, INC,,
Plaintiff-Respondent,
v.

FAIRBANKS MORSE, INC., Defendant-
Appellant,

Hartford Steam Boller 1nspection and Insur-
ance Co., Intervener-Respondent.

No. 364.

Supreme Court of Wisconsin,
April 20, 1973,
Rehearing Denied June 29, 1973,

Buyer of large electric motors brought
action, in which its insurer intervened,
against manufacturer of such motors
sounding in negligence, strict liability,
breach of implied warranties of merchanta-
bility and fitness for particular purposes
and breach of contract. The Circuit
Court, Rock County, Richard W. Orton, J.,
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sustained certain demurrers and overruled
others, and parties appealed. The Supreme
Court, Hanley, J., held that Wisconsin
six-year statute of limitations for contract
actions rather than Pennsylvania four-year
statute for breach of contract action was
applicable to action brought by corporation,
which had its principal business and engi-
neering offices in Pennsylvania, against
seller which manufactured such motors in
Wisconsin, in that application of Wiscon-
sin statute would not affect any legitimate
interest of Pennsylvania because statutes
of limitation were designed to protect de-
fendants and Pennsylvania resident was
plaintiff. The Court further held that un-
der Pennsylvania law, provision within
seller’'s “acknowledgment of order” that
seller “nowise .assumes any responsibility
or liability with respect to use, purpose, or
suitability, and shall not be liable for dam-
ages of any character, whether direct or
consequential,” for defect, delay, or other-
wise, its sole liability and obligation being
confined to the replacement in the manner
aforesaid or defectively manifactured
guaranteed parts failing within the time
stated” was sufficiently material to require
express conversation between buyer and
seller over its inclusion or exclusion in

_contract; thus, absent express agreement

to such provision by buyer, provision did
not become a part of the contract.

Affirmed in part; reversed in part.

1. Action €&=17

Choice of law in case before Supreme
Court is matter to be decided on basis of
existing conflicts rules of such court.

© 2 Action €217

Though predictability of results, main-
tenance of interstate and international or-
der, simplification of ‘the judicial task, ad-
vancement of the forum’s governmental in-
terests and application of the better rule of
law are considerations which should 2ll be
given due consideration in ultimate out-
come of any choice of law question, mere
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counting of such considerations should not
be engaged in, but rather court should look
to relevancy of particular consideration in
terms of policies which forum deems im-
portant, vis-a-vis, other contact states.

3. Actlon =17

Most important factors to be consid-
ered in determining choice of law question
are maintenance of interstate and interna-
tional order and advancement of the fo-
rum’s governmental interests,

4. Limitation of Aetlons [T}

Underlying purpose in enactment of a
's_tatute of limitations is protection of de-
fendants and courts from stale claims
springing up at great distances of time and
surprising all witnesses when all evidence
has become obscure.

5. Limitation of Actiens &=2(2)

"Wisconsin six-year statute of limita-
tions for contract actions rather than
Pennsylvania four-year statute of limita-
tions for breach of contract actions was
applicable to action brought by corporation,
which bought large electric motors in ques-
tion and which had its principal business
and engineering offices in Pennsylvania,
and its insurer against seller which manu-
factured such motors in Wisconsin, in that
application of Wisconsin statute would not
affect any legitimate interest of Pennsyl-
vania because statutes of limitation were
designed to protect defendants and Penn-
sylvania resident was plaintiff. 12A P.S.
Pa. §§ 1-101 et seq., 2-925.

6. Sales &420

Purchase order which provided for as-
sessment of liquidated damages in case of
failure by seller to make delivery of equip-
ment conforming to specifications within
time set forth in delivery schedule and
which provided that right to recover liqui-
dated damages as specified in attached
schedule “shall be in addition to any and all
other remedies of the buyer” was inconsist-
ent and ambiguous; thus, whether buyer
would be entitled to recover its full and

actual damages from seller or whether its
recovery would be limited to liquidated
damages established in contract was ques-
tion of fact not determinable as matter of

- law,

7. Sales 6=418(6)

Under Pennsylvania law, provision
within seller’s “acknowledgment of order”
that seller “nowise assumes any responsi-
bility or liability with respect to use, pur-
pose, or suitability, and shall not be liable
for damages of any character, whether di-
rect or consequential, for defect, delay or
otherwise, its sole liability and obligation
being confined to the replacement in the
manner aforesaid or defectively manufac-
tured guaranteed parts failing within the
time stated” was sufficient material to re-
quire express conversation over its inclu-
sion or exclusion in contract; thus, absent
express agrecment to such prov:ston by
buyer, provision did not become a part of
the contract. 12A P.S.Pa. 8§ 2-207, 2-
207(1-3), (2)(a, b), 2-314, 2-315, 2-714,
2-714(2, 3), 2-715, 2-715(2) (a).

8." Products Liabllity =73

Complaint alleging in effect that large
electric motors, which were manufactured
by defendant and sold to plaintiff, con-
tained unreasonably defective parts which
were unreasonably dangerous to other
parts of motors and which caused injury to
motors and economic loss stated cause of
action for strict habtl:ty under Pennsylvan-

. ja law,

! . c—p——

Act:ons commenced by plaintiff-respon-

_-dent. Air Products and Chemicals, Inc.
~(heremafter, “Air Products”)  and Air

Products’ insurer, Intervener-Respondent,
The Hartford Steam Boiler Inspection and
Insurance Co., (hereinafter, “Hartford”)
against Defendant-Appellant Fairbanks
Morse, Inc, (hereinafter, “Fairbanks”)
alleging various causes of action sounding
in negligence, strict liability, breach of im-
plied warranties of merchantability and fit-
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ness for particular purposes and breach of
contract.

~ The facts upon which this case is based
are gathered from the very extensive
pleadings filed by all parties.

Air Products is a Delaware corporation
with its principal business and engineering
offices in Allentown, Pennsylvania. It is
engaged in the business of producing in-
dustrial gas and other products, operating
plants throughout the United States. Air
Products designs, engineers and constructs
its own industrial gas plants and for such
plants purchases component parts from a

large number of suppliers located through-

out the United States. All of Air Prod-
ucts engineering and design personnel and
all of its personnel engaged in the specifi-
cation and purchase of components for all
of its plants are located at its offices in
Allentown, Pennsylvania,

Fairbanks is a Delaware corporation
with its principal offices in New York,
‘New York. It, too, has manufacturing

plants in several states and has a factory -

in Beloit, Wisconsin which manufactured
the electric motors which are the subject
of this action,

" Hartford is a Connecticut corporation
with its principal office in Hartford, Con-
necticut. Its involvement in this action
arises from payments it has made to Air
Products pursuant to a contract of insur-
ance, which payments reimbursed Air
Products for some of the alleged damages
sustained.

The subject matter of this action is ap-
proximately ten large electric motors rang-
ing in horsepower from 800 to 17,000
which Air Products purchased from Fair-
banks in 1964, Air Products and Hartford
allege that six of these motors failed to
perform satisfactorily causing them to sus-
tain substantial damages.

In or about March or early April, 1964,
Fairbanks received from Air Products de-
tailed specifications for the 800, 5,000,
6,000 and 11,000 horsepower motors which
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are described in plaintiff’s complaint, as
well as a group of other motors and was
invited to submit its proposal to Air Prod-
ucts for the manufacture and sale of such
motors. In late March and April, 1964,
Fairbanks’ sales agent whose offices were
in Philadelphia, submitted proposals on
Fairbanks’ behalf in response to Air Prod-
ucts’ invitation for quotations. On or
about April 15, 1964 at a conference, Fair-
banks’ representatives were told by Air
Products’ agents that its proposal had been
accepted and that Air Products would pur-
chase the 11,000 and 6,000 horsepower mo-
tors and a second 6,000 horsepower motor
pursuant to Fairbanks' quotations as they
had been clarified and revised in the con-
ference. On April 21, 1964, Air Products
issued its purchase order confirming its
verbal order of April 15, 1964, On April
30, 1964, Fairbanks returned an executed
copy of Air Products’ purchase order to-
gether with Fairbanks’ acknowledgment of
order form. i

In or about July or August of 1964, a
similar procedure was followed which cul-
minated in Air Products purchasing anoth-
er group of motors including the 17,000
horsepower motor in suit.

In October, a similar procedure was fol-
lowed when Air Products exercised the
option that had been previously granted to
it in April to purchase 5,000 and 800 horse-
power motors, as well as the second 6,000
horsepower motor. The option was con-
firmed by the issuance of purchase orders
which were acknowledged by Fairbanks.

All of the motors were manufactured at
Fairbanks’ plant in Beloit, Wisconsin, The
11,000 and two 6,000 horsepower motors
were shipped to Air Products’ plant in
Michoud, Louisiana on, respectively, March
20, April 13, and May 29, 1965, The 5,000
and 800 horsepower motors were shipped
to Air Products’ plant in Delaware City,
Delaware in July, 1965. The 17,000 horse-
power motor was shipped to Air Products’
plant in Sparrow’s Point, New Jersey in
September, 1965. Each of the motors’
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function was to drive large compressors.
The motors were not coupled to the com-
pressors and tested in Beloit but were cou-
pled to their respective compressors at the
various plants to where they were shipped.

Air Products commencéd “its action
against Fairbanks on May 8, 1969. Hart-
ford commenced its action against Fair-
banks December -1, 1970. Air Products’
complaint sets forth forty-three causes of
action. Hartford’s complamt is of similar
m‘lport

As to all but a few of the causes of ac-
tion pleaded by both Air Products (all but
causes of action 33-36 and . 43) and Hart-
ford, (all but causes of action 15-18 and
22) Fairbanks set up as an affirmative de-
fense the four-year Pennsylvania statute of
limitations, 12A Pennsylvania Statutes, sec
2-725. 1In its reply, both Air Products and
Hartford demurred to. these affirmative
defenses on the grounds that they failed to
state a defense and the trial court sus-
tained these demurrers, Fairbanks has ap-
pealed. ’

As an affirmative defense, (Eleventh
Affirmative Defense) to Hartford's first
through fifth causes of action and nine-
teenth causes of action and as an affirma-
tive defense (Thirteenth Affirmative De-
fense) to Air Products first through sixth,
seventh through twelfth, twenty-second
through twenty-seventh, thirty-eighth and
forty-first causes of action, Fairbanks set
forth a provision contained jn Air Prod-
ucts’. original purchase order relating to
hqmdated damages for certain of the mo-
tors and alleges that since Air Products
has already been given credit for these
liquidated damages, these causes of ac-

tion should be dismissed on their merits.
_As to these affirmative defenses, both Air

_ Products - and Hartford demurred, The
trial court overruled their demurrers,
From the order overruling their demurrers,
Air Products and Hartford have appealed.

~ As an affirmative defense (Eight Af-
firmative Defense) to all of Air Products’
206 N.W.20—27

causes of action, and as an affirmative de-
fense (Fifth Affirmative Defense) to all
of Hartford’s causes of action, Fairbanks
set up a provision tontained in its “Ac-
knowledgments of Order” which were sent
by Fairbanks to, Air Products, along with
an executed purchase order on each of the
motors and which it is alleged, limits the
liability of Fairbanks to Air Products. To
each of these afflrmattve defenses, both

-Hartford and A:r Products demurred.’

The trial court ovgrmled their demurrers,
From the order overruling their demurrers,
Air- Products and Hartford have appealed.

The fourth, tenth, sixteenth, twenty-first,
twenty-fifth, thirty-first and thirty-sixth
causes of action of Air Products’ amended
complaint and the fourth, ninth, fourteenth
and eighteenth causes of action of Hart-
ford’s complaint alleged causes of action
sounding in strict liability. As to each of
these causes of action, Fairbanks demurred
on the grounds that they did not state facts
sufficient to constltute a cause of action
for strict liability and the trial court sus-
tained its demurrers. Later, Air Products
amended its fourth, tenth and twenty-first
causes of action and Hartford amended
its fourth and fourteenth causes of action
to include allegations that the motor de-
scribed in a particular cause of action was
unreasonably dangerous to those parts or
portions of the motor which did not con-
tain the defect. Fairbanks again demurred
to the amended complaints on the ground
that they did not. state facts sufficient to
constitute causes of action for : strict lia-
bility and again the trial court sustained
their demurrers. - Air Products and Hart-
ford appeal from the orders sustaining these

demun'ers.

“"Foley & Lardner, Dav:d E. Beckwnth
Maurice J. McSweeney, John R. Dawson,
Milwaukee, for defendant-appellant.

; Quarles, Harriott, Clemons, Teschner &
Noelke, L. C. Hammond, Jr., Ross R. Kin-
ney, Milwaukee, for respondents. '
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. HANLEY, Justice.
Four issues are presented on' this appeal:

1. Is the four-year Pennsylvania Stat-
ute of Limitations a defense to any or all
of Air Products’ or Hartford’s causes of
action; :

2. Can a contract which states that lig-
uidated damages “shall be in addition to
any and all other remedies of buyer” be in-
terpreted to mean that liquidated damages
is the buyer’s sole and exclusive remedy;

. 3. Under Pennsylvania law can limita-
tion of liability provisions contained in the
seller’s “acknowledgments of order” be-
come terms in the contracis of sale when
the buyer’s purchase orders contained no
such terms and the buyer never expressly
agreed to such terms;

4. Under Pennsylvania law, is the tort
doctrine of strict liability applicable to ei-
ther economic losses caused by unreasona-
bly defective products or products which
are unreasonably dangerous to themselves
which in fact injure themselves and cause
economic losses?

Applicable Statute of Limitations

As an affirmative defense pleaded in its
answer, Fairbanks set up Pennsylvania’s
four-year statute of limitations governing
breaches of contract. The conflict arises
because Wisconsin's statute of limitations
in contract actions is six years. All par-
ties agree that the remaining three issues
must be resolved under Pennsylvania law.

[1] .In sustaining the demurrers of Air
Products and Hartford to the statute of
limitations affirmative defense of Fair-
banks, the trial court concluded that each
state must determine for itself the period
of time in which a suit for a particular
claim can be brought; and that the “center
of gravity” approach to conflicts questions
which was originally adopted by this court
in Wilcox v. Wilcox (1964), 26 Wis2d
617, 133 N.W.2d 408 is too unpredictable to
be used when the fundamental question of
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the appropriate statute of limitations is at
issue. We agree with the trial court’s rul-
ing on the statute of limitations issue,
However, we think the choice of law is a
matter to be decided on the basis of the
existing conflicts rules of this court.

In the case of Wilcox v. Wilcox, supra,
this court broke new ground in the choice
of law area by abandoning the very me-
chanical lex loci rule in matters involving
the appropriate torts law to be applied
when that of Wisconsin’s is in conflict
with one or more other interested jurisdic-

.tions. Following Wilcox, in the case of

Heath v. Zellmer (1967), 35 Wis.2d 578,
151 N.W.2d 664, the rationale of Wilcox
was refined such that when *. .
faced with a choice-of-law decision; this
court should. base its conclusions upon the
following choice-influencing considerations

.

. . .

“Predictability of results

“Maintenance of interstate and interna-
tional order ’

. “Simplification of the judicial task

“Advancement of the forum's govern-
“mental interests

“Application of the better rule of law.”
Heath, supra, 35 Wis.2d at page 596, 151
N.W.2d at page 672.

Although the court put no limits on the
scope of what has come to be known as the
“center-of-gravity” or “grouping-of-con-
tacts” approach, a few short years later in
Urhammer v. Olson (1968), 39 Wis.2d 447,
159 N.W.2d 688, it specifically and again
with very broad language, extended it to
contract cases. At page 450, 159 N.W.2d
at page 689, the court stated:

“We now adopt the grouping-of-con-
tacts approach for the resolution of
conflicts questions pertaining to the va-
lidity and rights created by the provi-
sions of a disputed contract.”

Since the decision in _Urhammer, the
court has used the “grouping-of-contracts”
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. approach in Haines v. Mid-Century Ins.

Co. (1970), 47 Wis2d 442, 177 N.W.2d .

328, another contracts case.

In the very recent case of Hunker v.
Royal Indemnity Co. (1973), Wis., 204 N.
" 'W.2d 897, this court set forth ‘with clarity
the approach which we will follow in

choice of law questions relating to tort and

we reaffirm that approach in the case at
. bar.

~ [2-4] Although the five choice consid-
. erations stated above should all be given
due consideration in the ultimate outcome

_ of any choice of law question, this court
should not engage in a mere “counting of -

these considerations” but rather look to the
“relevancy” of the particular consideration
_in terms of the policies which the forum
deems important, vis-a-vis, other contact
_ states. Wilcox, supra, 26 Wis.2d at page
633, 133 N.W.2d 408.

Regardless of the fact that it would be
- difficult to underestimate the importance
of “predictability” as it relates to this case,
it appears that when the policy behind stat-
utes of limitations is examined, the most
" important are the second and fourth con-
siderations: “Maintenance of Interstate and
_ International Order; and Advancement of
the Forum’s Governmenta! Interests.”.

There .can be no question but that the

underlying purpose in the enactment of a
. statute of limitations is to protect defend-
ants and the courts from *, . stale
claims springing up at great distances of

-time and surprising the parties . . .”

when all the evidence, once vivid, has since.
Bowe v. La Buy (1934),.

become . obscure.
215 Wis, 1, 3, 253 N.W. 791, 792. The
same essential policy considerations have
guided the Pennsylvania courts as well.
Schmucker v. Naugle (1967), 426 Pa. 203,
| 231 Azd 121 ‘

[5] A determination that Wisconsin’s
" six-year statute controls would in no way
-affect any legitimate interest of Pennsyl-
vania since their statute, like ours, is de-

signed to protect defendants and in this

case, Air Products, the Pennsylvania resi-
dent, is the plaintiff—not the defendant.
Likewise, Pennsylvania is in no position to
in anyway influence what Wisconsin feels
to be an appropriate period of protection

for both itself and defendants from stale

lawsuits. Wilcox v. Wilcox, supra, 26
Wideatpagc634 133 N.W.2d 408,

Moreover, by the decision of the législa-

‘ture to permit aggrieved parties six instead

of four years to prosecute their claims, a
decision contrary to the recommended peri-
od by drafters of the Uniform Commercial
Code which was ultimately adopted in
Pennsylvania, the legislature determined
that the interests of Wisconsin are best
advanced by a longer period. We affirm
the order sustained demurrers to defend-
ants’ affirmative defenses based on the
statute of limitations,

Liquidated Damages Provision of Air
Products’ Purchase Orders

{6] The lignidated damages provisions
of Air Products’ purchase order provxde as

follows:

“Liquidated Damages:
“Delay in delivery

“Seller recognizes that failure to make
delivery of drawings -and other data or

. equipment conforming to the - require-
ments of this purchase order in accord-

" ance with the delivery schedule contain-
ed in this purchase order will subject
buyer to substantial damages due to de-

“lay and disruption of work  schedules,
inefficient use of manpower and other
reasons, and that the amount of such
damages will be difficult or impossible to
ascertain with certainty, Seller, there-
fore, agrees that such damages shall be
assessed and payable, as agreed and liq-
uidated damages, and not as a penalty, in
accordance with the schedule set forth at
the end of this clause

- “Any other provxsxon hereof to the’
contrary notwithstanding, no -item re-
quired to be delivered hereunder shall be
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deemed delivered unless the same con-
forms to the requirements of the order
and, (a) in the case of drawings and
other data, is mailed or otherwise deliv-
ered to buyer's offices at Allentown,
Pennsylvania [and any other specified
receivers[ on or before the date speci-
fied, and, (b) in the case of equipment,
is placed in the hands of a carrier for
delivery VIA the most direct route to
the destination indicated on the purchase
order, on or before the date specified.
In any case of partial delivery of an
item, if permitted hercunder, the items
shall not be deemed as received for pur-
poses of this provision, until delivery of
the last item required for its use, or in-
stallation, and operation. Unless other-
wise provided, all time shall be computed
on the basis of calendar days elapsing
after the delivery date specified. Liqui-
dated damages shall be computed for
each item listed on the schedule sepa-
rately.

“Buyers right to liquidated damages pro-
vided for herein shall be in addition to
any and all other remedies of buyer, in-
cluding, without limitation, its rights un-
der paragraph 9 of the terms and condi-
tions of this purchase order for default.
In the event of any termination for de-
fault, liquidated damages for delay shall
be computed, up to the maximums pro-
vided herein, to the date buyer places a
‘new purchase order for the items cov-
ered by this order.

“In the event buyer shall be prevented
from making delivery for reasons de-
fined in paragraph 10 of the terms and
conditions of this purchase order, seller
shall grant such extension of the deliv-
ery schedules as shall, in its opinion, be
justified, not to exceed in any event,
however, the actual number of days such
conditions is determined to have existed.”

Readily apparent from a reading of the
above provision is that it initially provides
for the assessment of liquidated damages
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in case of failure by defendant to make de-
livery of equipment conforming to the
specifications within the times set forth in
the delivery schedule. The provision next
provides that the right to recover liquidat-
ed damages as specified in an attached
schedule “shall be in addition to any and
all other remedies of the buyer,”

The trial court concluded that the sepa-
rate provisions were “inconsistent and am-
biguous” and that on their face it cannot
be determined as a matter of law whether
Air Products is entitled to recover its full
and actual damages or whether plaintiff's
recovery is limited to the liquidated dam-
ages established in the contract and, there-
fore, “[a] construction of these contracts,
if one is needed, cannot be properly effect-
ed by demurrer, but must be done at trial.”

The trial court was evidently relying on
the rule of law that “[wlhen the language
of a contract, considered as a whole, is
reasonably or fairly susceptible to different
constructions, it is therefore ambiguous,
and such being the situation, the sense in
which the words are therein used is a
question of fact.” Lemke v. Larsen Co.
(1967), 35 Wis.2d 427, 432, 151 N.W.2d 17,
19.

We agree with the trial court’s conclu-
sion that the separate provisions relating to
liquidated damages are inconsistent and
ambiguous. We affirm the order over-
ruling this demurrer.

Limitations of Liability Provisions in Fair-
banks Acknowledgments

[?] As.an affirmative defense to all .
the causes of action pleaded by both Air
Products and Hartford, Fairbanks set up a
provision contained in its “acknowledg-
ments of order” which were sent by Fair-
banks to Air Products with Air Products’
purchase order which it had executed.
The “acknowledgment of order” from
Fairbanks to Air Products has the follow-
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ing language printed in reasonably bold
face type at the bottom:

“WE THANK YOU FOR YOUR OR-
DER AS COPIED. HEREQN, WHICH
WILL RECEIVE PROMPT ATTEN-
TION AND SHALL BE GOVERNED
BY THE PROVISIONS ON THE RE-
VERSE SIDE HEREOF UNLESS
YOU NOTIFY US TO THE CON-
TRARY WITHIN 10 DAYS OR BE-
FORE SHIPMENT WHICHEVER IS
EARLIER., BEFORE ACCEPTING
GOODS FROM TRANSPORTATION
COMPANY SEE THAT EACH ARTI-
CLE IS IN GOOD CONDITION. IF
SHORTAGE OR DAMAGE IS AP-
PARENT REFUSE SHIPMENT UN-
LESS AGENT NOTES DEFECT
ON TRANSPORTATION BILL. AC-
CEPTANCE OF SHIPMENT WITH-
OUT .COMPLYING WITH SUCH

. CONDITIONS 1S AT YOUR OWN

RISK. .

“THIS IS NOT AN INVOICE, AN

INVOICE FOR THIS MATERIAL

WILL BE SENT YOU WITHIN A
" FEW DAYS.

“ACKNOWLEDGMENT OF
ORDER”

On the reverse side of the “acknowledg-
ment of order” there are printed six sepa-
rate  provisions which are appropriately
numbered and at the very begmnmg it is
stated that.

: “The following :provisions form part
of the order acknowledged and accepted
on the face hereof, as express agree-
ments between Fairbanks, Morse & Co.
(“Company”) -and the Buyer governing
the terms and conditions of the sale, sub-
ject to modification only in writing
signed by the local manager or an execu-
tive officer of the Company :”

Provision # 6 which is the subject of the
dispute between the parties provides that:

. #6—~The Company nowise assumes any
responsibility or liability with respect

to use, purpose, or suitability, and shall
not be liable for damages of any char-
acter, whether direct of consequential,
for defect, delay, or -otherwise, its
sole liability>'and obligation being con-
fined to the replacement in the manner
aforesaid or defectively manufactured
guaranteed parts fallmg within the time-
stated.” :

Fairbanks contends that provision # 6
contained on the reverse side of their “ac-
knowledgment of order” became part of
the contract between it and Air Products
while Air Products contends that its right
to rely on the implied warranty of mer- -
chantability (U.C.C. 2-314) fitness for par-
ticular purposes (U.C.C. 2-315) and conse-
quential damages (U.C.C. 2-714) has in no
way been limited by provision #6, since it
never was asseénted to by it, and, therefore, -
never became part of -the contract. Both
parties are in agreement that sec. 2-207, of
the Uniform Commercial Code (12A Penn-

" sylvania Statutes Ann, sec, 2-207) is the

appropriate standard by whnch their rlghts
must be determined.

Section 2-207 provides:

“(1) A definite and seasonable expres-
sion of acceptance or a written confir-
mation which is sent within a reasonable

" time operates as an acceptance even
though it states terms additional to or
different from those offered or agreed
upon, unless acceptance is expressly
made conditional on assent to the addi-
tional or different terms.

“(2) The additional terms are to be
'construed as proposals for addition to
the contra,ct Between merchants such
“t.erms become part of the contract un-
less:

: :“('a.)=thé offer expressly limits accept-
ance to the terms of the offer;

- “(b) they materially alter it; or

 “(c) notification of objection to them
has already been given or is given within
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a reasonable time after notice of them is
received.

“(3) Conduct by both parties which
recognizes the existence of a contract is
sufficient to establish a contract for sale
although the writings of the parties do
not otherwise establish a contract. In
such case the terms of the particular
contract consist of those terms on which
the writings of the parties agree, togeth-
er with any supplementary terms incor-
porated under any other provisions of
this Act.”

That the parties initial conclusion that
sec. 2-207 is peculiarly applicable to the
facts of their dispute is disclosed by the
U.C.C. comment # 1. It is there stated:

“], ‘This section is intended to deal
with two typical situations. The one is the
written confirmation, where an agree-
ment has been reached either orally or
by informal correspondence between the
parties and is followed by one or both of
the parties sending formal memoranda
embodying the terms so far as agreed
upon and adding terms not discussed.
The other sitnation is offer and accept-
ance, in which a wire or letter expressed
and intended as an acceptance or the
closing of an agreement adds further mi-
nor suggestions or proposals such as
‘ship by Tuesday,’ ‘rush, ‘ship draft
against bill of lading inspection allowed,’
or the like. - A frequent example of the
second situation is the exchange of
printed purchase order and acceptance

. (sometimes called ‘acknowledgment’)
forms. Because the forms are oriented
to the thinking of the respective drafting
parties, the terms contained in them of-
ten do not correspond. Often the seller’s
form contains terms different from or

- additional to those set forth in the buy-
er's form. Nevertheless, the parties pro-
ceed with the transaction.”

In reaching its conclusion that the de-
murrers of Air Products and Hartford to
this affirmative defense should be over-
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ruled, the trial court summarized its rea-
soning as follows:

“It is therefore my conclusion that
since these parties were merchants when
they dealt with each other in the forma-
tion of this contract and since a contract
actually came into existence by seasona-
ble acceptance, that acceptance taking
place by both the execution of the pur-
chase order and the execution and deliv-
ery of the acknowledgment of order, si-
multaneous acts, and since the original
offer to purchase contained no terms or
provisions pertaining to the limitation of
‘damages as pleaded in the eighth affirm-
ative defense, that therefore these were
completely new and additiona! proposed
terms and, as between merchants, became
binding as between the parties and,
therefore, if proven, they could consti-
tute a defense to some of plaintiff’s
claims.”

In reaching the above conclusion, appar-
ently the trial court did not consider
subsection (2) (b) of Sec. 2-207.

One commentator has aptly stated the
threshold questions involved in subsection

1):

“The second situation covered by this
clause concerns confirmatory memoranda
which follow an agreement. ‘Confirma-
tion’ connotes that the parties reached an
agreement before exchange of the forms
in question. The purpose of Code draft-
ers here must have been to make clear
that confirmations need not mirror each
other in order to find contract. Simply
stated then, under this first clause of
section 2-207(1), it is reasonable to as-
sume that the parties have a deal; then
there is a contract even though terms of
the writings exchanged do not match,

“All of the language following the
comma in subsection (1) simply pre-
serves for the offeree his right to make
a counter-offer if he does so expressly.
This phrase cannot possibly effect the
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“deal between parties that have reached
an agreement and then exchanged gon-
" firmations. In that situdtion it is too
late for a counter-offer and subsection

(2) must .be applied to determine what’

becomes of the non-matching terms of
the confirmations. Thus, under subsec-
tion (1), there are two instances in
which a contract may not have been
formed. First, if the offeror could not
reasonably treat the response of the of-
feree as an acceptance there is no con-
tract. Second, if the offeree’s accept-
ance is made expressly conditional on
the offeror’s assent to variant provisions,
the offeree has made a counter-offer.
However, under section 2-207(3) either

" situation may result in contract forma-
tion by subsequent conduct of the
parties”1

Because the reverse side of Fairbanks’
Acknowledgment of ‘Order states that the
provisions contained there . .
form part-of the order acknowledg'ed and
accepted on the face hereof . . .” it
would seem that Air Products could have
“reasonably” assumed that the parties “had

a deal.” - -

Since there; is no express provision in
the purchase orders making assent to dif-
ferent or additional terms conditioned upon

Air Products’ assent to them, the second -

requirement of commg under U, C C, 2-207
is also met.,

Once havmg satisfied the requirements
of -subsection (1), any additional matter
must fall in subsection (2).

The major impact of sec. 2-207 is. that it
altered the common Jaw rule which pre-
cluded an acceptance from creating a con-
tract if it in any way varied any term of
the offer, Subsection- (1) expressly pro-
vides that there may be a legally binding
contract even if the acceptance contains
terms -“different  from” or “additional to”
the terms of the offer,

I. Section 2—207 of the Uniform Commer-
cial Code—New Rules for the “Battle

" At this point-a contract does in fact ex-
ist between the parties under (1). Subsec-
tion (2) must now be resorted to to see
which of the “variant” terms will actually
become part of the contract.

At this juncture. Air Products and Hart-
ford ‘argue that 2-207(2) only applies to
“additional terms” while Fairbanks’ limita-
tion of liability provisions were “different.”
To this extent they contend terms are
“additional” if they concern a subject mat-
ter that is not covered in the offer and
“different” if the subject matter, although
covered in the offer, was covered in a var-
iant way. Hartford and Air Products’ ar-
gument seems to expressly contradict Offi-
cial U.C.C. Comment #3 which unequivoc-
ably starts “Whether or rot additional or
different terms will become part of the
agreement depends upon the provisions of
subsection (2).” - (Emphasis added). One
commentator has noted that:

“On its face, subsection (2) seems
" only to apply to additional and not con-
flicting terms, and at least one court has
interpreted the language this way,
~ However, this is an unnecessarily limited
tonstruction and, as Comment 3 to the
section .points .out, subsection (2) should
apply- to both additional and different .
.provisions.” 32 Univ.Pitt,L.Rev., supra,
L2, :

The case referred to.is American Parts
Co., Inc. v. American Arbitration Associa-
tion (1967), 8 Mich.App. 156, 154 N.W.2d
5, where in explicitly limiting the applica-
tion of (2) to additional terms the court

‘said of the policy behind 2-207:

"The policy of section 2-207 is that
the parties should be able to enforce
their agreement,. whatever it is, despite

- discrepancies between the oral agreement
. and the confirmation (or between an of-
fer and acceptance) if esforcemeni cam
be granted without requiring either party

. #0 be bound to & material term to which

of the Fox.'ms" (1971), 32 U. of PIT'.[‘
L.Rev. 209, 210.
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ke has not agreed.” (Emphasis added)
154 N.-W.2d at p. 12. .

The implication seems clear. A party
cannot be expected to have assented to a
“different” term. '

The thrust of the “additional-different”
dichotomy as averred for by Air Products
and Hartford is that their offer as effec-
tuated by a purchase order includes not
only those terms which are expressly stated
therein, but also those which are implied
by law (e. g warranty and damage) that
will become a part of the contract formed
by the -sellers acceptance of the offer.
Therefore, Fairbanks’ limitation of liability
terms are different since they are at vari-
ance with the implied warranty and dam-
age terms in Air Products’ offer. Fair-
banks contends that because sec. 2-714(3)
provides that “in a proper case” conse-
quential damages may be recovered by an
injured buyer they are clearly not implied
in all contracts. Comment #4 to sec. 2-
714 refers to the comment for sec. 2-715.
It is there stated in comment - #3 to sec.
-2-715 that: ’

“In the absence of excuse under the
section on merchant’s excuse by failure
of presupposed conditions, the seller is
liable for consequential damages in all
cases where he had reason to know of
the buyer’s general or particular require-
ments at the time of contracting.” (Em-
phasis added) ’

We think Fairbanks was aware of the
particular needs of Air Products. A read-
ing of section 2-714 and 2-715 indicates
that a potential recovery for consequential
loss is implicit in the contract.

Air Products and Hartford next contend
that if the added terms of the “acknowl-
edgment of order” were “additional” terms
they still do not become part of the con-
tract because the prerequisite to their be-
coming ‘a part of the contract which are
contained in subsection (2) were not satis-
fied. Section 2-207(2) required that:
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“The additional terms are to be con-
strued as proposals for addition to the
contract. Between merchants such terms
become part of the contract unless:

“(a) the offer expressly‘ limits accept-
ance to the terms of the offer;

““(b) they materially alter it; or

“(c) notification of objection to them
has already been given or is given within
a reasonable time after notice of them is
received.”

The language employed by Air Products
in its “terms and conditions” was not ex-
press enough to bring into play the provi-
sions of either subsection 2-207(a) or (c).
The ultimate question to be determined,
therefore, is whether the disclaimer con-
tained in Fairbanks' “acknowledgment of
order” materially altered the agreement be-
tween the parties pursuant to sec. 2-
207(2)(b). If they materially alter what
would otherwise be firmed by the accept-
ance of an offer, they will not become
terms unless the buyer expressly agrees
thereto. “If, however, they are terms
which would not so change the bargain
they will be incorporated unless notice of
objection to them has already been given
or is given within a reasonable time.”
Commient #3 to sec, 2-207.

Hartford and Air Products contend that
the eradication of a multi-million dollar
damage exposure is per se material.  Fair-
banks bases its argument on the ground

" that consequential damages may not be re-

covered except in “special circumstances”
or in a “proper case” - (2-714(2), (3). As
already stated, these “special ecircum-
stances” would seem by Comment #3 to
sec, 2-715 to be referring to situations
which concern instances where the seller
did not have reason to know of buyer’s
general or particular requirements at the
time of contracting, ‘“‘Consequential dam-
ages resulting from the seller’s breach in-
clude (a) any loss resulting from general
or particular requirements and needs of
which the seller at the time of contracting
had reason to know and which could not
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reasonably be prév’eritéd by cover or other-
wise; . 7 U.CC. sec. 2-715(2)(a)

. While the comment #4 clearly indicates
that a disclaimer of an implied warranty of
merchantability is material, there is no
good reason to hold that a disclaimer that
has the efiect of eliminating millions of
dollars in damages should become a part of
a contract by operation of law.

We conclude that the disclaimer for con-
sequential loss was sufficiently material to
require express conversation between the
parties over its inclusion or exclusion in
the contract. It follows that the order
overruling the demurrers of Air Products
- and Hartford must be reversed.

Question of Strict Liability .

[8] Air Products and Hartford have
also appealed from the orders sustaining
Fairbanks’ demurrers to certain of their
causes of action and causes of action as
amended which sound in strict liability.
Air Products fourth cause of action as

. originally pleaded is representative of the
others demurred to as well and reads as
follows: '

“Fourth Cause of Action

“21. Realleges and incorporates as
though fully set forth herein the aver-
ments - of paragraphs one, two, -three,
four and seven,

«[1.

“[2. Name of defendant, residence -and
business]

“[3. The contract for an 11, 000-I—horse-
power motor and its spemﬁcahons]

“[4. That defendant manufactured satd
motor and shipped it to plainti ff]

Name of plamtlff and residence]

“[7. That it was defective]

“22. Defendant was aware when it en-

tered into said contract with plaintiff

that said motor would come into plain-

tiff’s possession without tliere being any
206 N.W.2d—274

substantial ‘change in its condition after
it was shipped to plaintiff by defendant.
There was no substantial change in the
condition of said motor from the time
when it was shipped by defendant and
 received by ‘plaintiff.

“23. Subsequent to its installation plain-
tiff attempted to operate said motor so
it would deliver 11,000 horsepower, and
drive said compressor, but said motor
did not operate properly because of the
defects specified in paragraph 7.

“24. Because of the defects specified in
paragraph 7, said motor was not reason-
ably fit for the ordinary purposes for
which such motors are sold and used,
" to-wit: to operate effectively at 11,000
horsepower, without breaking down, for
a reasonable period of time.

“25. As a result of defendant furnish-
ing plaintiff with said motor with said
defects in it, plaintiff has sustained dam-
ages for repairs, alterations and lost
profits in the amount of Thirty One
Thousand ($31 000) Dollars.”

After the initial demurrer was sustained,
Air  Products amended paragraph 24 to
read as follows:

“24a, The motor because of the afore-
said defects in the fan blades was unrea-
sonably dangerous to certain property of
Plaintiff, to-wit: components of said
motor other than the portion of the mo-
tor containing and/or embodying the de-
fect.”

In sustaining the demurrers to  the
amended complaints, the trial court rea-
soned that before a cause of action for
strict liability could be started under either
Pennsylvania or Wisconsin law, it must be
alleged that the defective product actually
caused physical harm to property of the
plaintiff, and that the property harmed
must be property other than itself; to put
it another way, the complaint must set
forth' damages for something other than
pure economic loss.
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Although this court has very recently
extended the strict liability doctrine of
Dippel v. Sciano (1967), 37 Wis2d 443,
155 N.W.2d 55, to injured bystanders,
Howes v. Hansen (1972), 56 Wis,2d 247,
201 N.W.2d 825, the parties seek only that
this court apply Pennsylvania law in deter-
mining the outcome of this question and,
therefore, it would seem that any further
extensions of the doctrine in Wisconsin
will have to await consideration until an-
other day.

The parties have extensively briefed the
question of whether the doctrine of strict
liability should apply to pure “economic
loss” and they have cited this court to a
host of authorities and to cases of other
jurisdiction®  both favoring®  and
disfavoring ¢ its application. Since the

adoption of Sec. 402A of Restatement, 2’

Torts 2d, pp. 347, 348% by the Supreme
Court of Pennsylvania in Webb v. Zern
(1966), 422 Pa. 424, 220 A2d 853, that
court has never expressly considered their
rule of strict liability as it relates to the
precise issue now before this court. They

have, however, had occasion to make ex-

tensive comments on the subject.

In Kassab v. Centra! Soya (1968), 432
Pa. 217, 246 A.2d 848, the court was there

2. E. g. Note, Manufacturer’s Liability
to Remote Purchasers for ‘“Economic
Loss”—Tort or Contract (1968), 114
Univ.Pa.L.Rev. 539, Prosser, The Fall of
the Citadel—Strict Liability to the Con-
sumer (1968), 50 Minn.L.Rev. 791, Note,
Economic Loss in Products Liability
(19668), 66 Col.L.Rev. 91T.

3. Arrow Transportation Co. v. Fruehauf
Corp. (D.C.0Or.1868), 289 F.Supp. 170;
Santor v. A & M. Karagheusian, Ine
(1965), 44 N.J. 52, 207 A.2d 305; Cova
v. Harley Davidson Motor Company
(1970), 26 Mich.App. 602, 182 N.W.2d
800.

4. Seely v. White Motor Company (1965),
63 Cal.2d 9, 45 CalRptr, 17, 403 P.2d
145; Price v. Gatlin (1965), 241 Or.
815, 405 P.2d 502; Southwest Forest
Industries, Inc. v. Westinghouse Electric
Corp. (fth Cir. 1970), 422 F.2d 1018,
cert. denied, 400 U.S. 902, 91 8.Ct. 138,
27 L.Ed.2d 138.
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confronted with the question of whether to
eliminate the privity requirement in as-
sumpsit suits by purchasers against remote
manufacturers for breach of implied war-
ranty. The plaintiffs were raisers of
breed cattle and in the course of that ac-
tivity, purchased quantities of cattle feed
which had been manufactured by the de-
fendant. The purchased feed contained
“stilbestrol” although the packaging did
not so state, and although plaintiffs gave
the feed to their animals “. . . the
herd began to abort and the breed bull be-
gan behaving in a manner which tended to
cast doubt upon his masculinity. He was
eventually pronounced sterile,”. Because of
community knowledge of what the herd
had eaten, the price that the stock brought
was greatly diminished and the plaintiff
sued for the diminution in market value.

As one of its justifications for doing
away with the privity requirement in im-
plied warranty actions, the court analo-
gized to the doctrine of strict liability un-
der the restatement. The court at 246 A.
2d 848, at pages 853-854, stated:

“Therefore, prior to the adoption of
section 402a, it could be said that to dis-
pense with privity would be to allow re-
covery in contract without proof of neg-

5. “Section 402A, Restatement, 2 Torts

(2d), pages 347-348, provides:

““See. 402A. Special liability of Seller
of Product for Physical Harm to User
or Consumer,

-“(1) One who sells any product in a
defective condition unreasonably danger-
ous to the user or consumer or to his
property is subject to Hability for physi-
cal harm thereby caused to the unltimate
user or consumer, or to his property, if

“(a) .the seller is engaged in the busi-
ness of selling & product, and

“(b) it is expected to and does reach
the user or consumer without substan-
tial change in the condition in which it
is sold.

“(2) The rule stated in subsection (1)
applies although

“(a) the seller has exercised all pos-
gible care in the preparation and sale
of his product, and

“(b) the user or consumer has not
bought the product from or entered into
any contractual relation with the seller.”
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ligence, while requiring a showing of
negligence in order to' recover for the
same wrong against the same defendant
if suit were brought in tort. To permit
the result of a lawsuit to depend solely
“on the ¢aption atop plaintifif’s. complaint
is not now, and has never been, a sound
resolution of identical controversies.
“However, with Pennsylvania’s adop-
tion of Restatement 402a, the same de-
mands of legal symmetry which once
supported privity now destroy it. Under
" the ‘Restatement, if an action be com-
menced in tort by a purchaser of a de-
fective product against a remote manu-
facturer, recovery may be had without a

showing of negligence, and without a
showing of privity, for any damage in-

flicted upon the persom or properiy of
the plaintiff as a result of this defective
product . . .

“Thus, in the present case, for exam-

ple, appellants’ complaint alleging that

their property (cattle) was damaged

(rendered valueless as breeding stock)

by virtue of the physical harm caused

when these animals ate appellee-Soya's
defective feed would have been: suffi-

‘cient to state a valid cause of action had

it been captioned ‘Complaint in Tres-

pass.’ However, - ‘because - appellants
elected to style their complaint as one in
assumpsit for breach of warranty under
the code, the requirement of privity
would prevent these identical allegations
from making out a good cause of action.
. This dichotomy of result is precisely the
same evil which, prior to the Restate-
ment, prevented the abolition of privity.

It now compels this abolition.”

Fairbanks contends that the proper theo-
ry in cases concerning economic loss of the
type here involved in a commercial trans-
action is breach of warranty under the
Uniform Commercial Code and not strict
liability. To this contention the Pennsyl-
vania court in a very lengthy footnote dis-
cussed the similarities between their inter-
pretation of remedies under both the code
and the restatement, and of their overall
concern to make the two co-extensive,

“The language of the Restatement,
speaking as it does of injury to either
the individual or his property, appears
broad enough-to cover practically all of
the harm that could befall one due to a
defective product. Thus, for example,
were one to buy a defective gas range
which exploded, ruining the buyer’s
kitchen, injuring him, and of course ne-
cessitating a replacement of the stove it-
self, all of these three elements of the
injury should be compensable. The last,
replacing the stove, has been sometimes
referred to as ‘economic loss, i. e, ‘the
diminution in the value of the product
because it is inferior in quality and does
not work for the general purposes for
which it was manufactured and . sold
Comment, 114 U.Pa.L.Rev. 539, 541

(1966). There would seem to be no rea-

son for excluding this measure of dam-
ages in an action brought under the Re-
statement, since the defective product it-
seM is as much ‘property’ as any other
possession of the plaintiff that is dam-
aged as a result of the manufacturing
flaw. Thus, since the tort action would

- enable plaintiff to recover for economic

loss (the physical harm necessitated by

402a would, ipso facto, be present given

the defect in the product which caused
the damage), so also should this form of
damages be compensable in contract.

Contract cases from other jurisdictions

dispensing with privity have allowed re-

covery for all three types of injury:
personal injury, Henningsen v. Bloom-
field Motors, Inc., [32 N.J. 358, 161 A.2d

69] supra note 1; injury to- plaintiff’s

property other than the defective article

itself, Morrow v. Caloric Appliance Co.,

[372 S.W.2d 41] supre note 1; and ‘eco-

nomic loss, State Farm Mut. Auto Ins.

Co. v. Anderson-Weber, Inc., supra note

1.7 246 A.2d 848, at pages 854-855,

No pronouncement of the Pennsylvania
Supreme Court can be found which would
in any way detract from this broad policy
statement. '

Given the fact that this very broad lan-
guage concerning the scope of damages
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which would be covered under sec. 402A of
the Restatement in Pennsylvania was “vol-
unteered” by the court and also given the
fact that it was made after the decisions of
other jurisdictions in which strict liability
was ‘made inapplicable to pure “economic
loss” indicating that it was made in spite
of those decisions, we think the amended
complaints containing allegations that the
machines were unreasonably dangerous to
other parts of themselves have set forth a
valid cause of action for strict liability un-
der Pennsylvania law. Therefore, the or-
der sustaining Fairbanks' demurrer to the
amended complaints must be reversed.

The order sustaining plaintiff’s demur-

rers to defendant’s affirmative defenses -

based on the statute of limitations is af-
firmed. The order overruling plaintiff’s
demurrers to defendant’s affirmative de-
fenses based on the liquidated damages
provisions of Air Products purchase orders
is affirmed. The order overruling plain-
. tiff’s demurrers to defendant’s affirmative
defenses based on limitations of liability in
Fairbanks’ acknowledgment of order is re-
versed. The order sustaining the demur-
rers to plaintiff’s amended complaints
alleging a cause of action for strict liabili-
ty is reversed. No costs to be taxed in

this court.
w
T

58 Wis.2d 424

1n the Matter of the Racine Gounty Court
Order against Judge John W.
REYNOLDS.

Supreme Court of Wisconsin.
April 17, 1973.

Original prohibition proceeding to en-
join county court from requiring federal
district judge to show cause why he was
not in contempt of court. The Supreme
Court held that county court judge did not
have authority to require federal district
" judge to appear in county court to show
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cause why he should not desist from inter-
fering with contempt proceeding in divorce
action pending in county court and that
county judge did not have authority to ig-
nore removal of show cause order to fed-
eral court because he believed the federal
removal statute was unconstitutional and
had no authority to decide the constitution-
ality of the removal statute.

Writ issued.

Hallows, C. J., concurred and fited
opinion in which Connor T. Hansen and
Robert W. Hansen, JJ., joined.

Courts €494
Removal of Cases €86
County court judge did not have au-

thority to require federal district judge to
appear in county court to show cause why

_he should not desist from interfering with

contempt proceeding in . divorce action
pending in county court and county judge
did not have authority to ignore remov-
al of show cause order to federal court
because he believed the federal removal
statute was unconstitutional and had no au-
thority to decide the constitutionality of
the removal statute. 28 U.S.CA. §§
1441(a, b), 1442(a)(3), 1446(e).

PRSI

David J. Cannon, U, S. Atty., Milwau-

' kee, for Judge Reynolds.

Robert K. Weber, Asst, Corp. Counsél,
Racine, for Judge Richard G. Harvey, Jr.

PER CURIAM.

On February 19, 1973, Judge John W.
Reynolds of the Federal District Court for
the Eastern District of Wisconsin, by
United States Attorney David J. Cannon,
petitioned this court for a writ of prohibi-
tion against the Honorable Richard G.
Harvey, Jr., Judge of the County Court of
Racine County. This petition asked for a
writ commanding Judge Harvey to desist
and refrain from any further proceedings
in a matter pending in the county court of
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79 Sickels 538, 124 N.Y. 538, 27 N.E. 256
(Cite as: 124 N.Y. 538)
LOUISA W. HAMER, Appellant,
V.
FRANKLIN SIDWAY, as Executor, etc., Respondent.

Court of Appeals of New York.
Argued February 24, 1891.
Decided April 14, 1891.

*538 S., defendant's testator, agreed with W., his nephew, plaintiff's assignor, that if he would
refrain from drinking liquor, using tobacco, swearing and playing cards or billiards for money
until he should become twenty-one years of age he would pay him $5,000. W. performed his part
of the agreement; he became of age in 1875. Soon thereafter he wrote to S. advising him of such
performance, stating that the sum specified was due him, and asking payment. S. replied admitting
the agreement *539 and the performance and stating that he had the money in bank, set apart,
which he proposed to hold for W. until the latter was capable of taking care of it. It was thereupon
agreed between the parties that the money should remain in the hands of S. on interest. In an
action upon the agreement, held, that it was founded upon a good consideration and was valid and
enforceable.

It is not essential in order to make out a good consideration for a promise to show that the
promisor was benefited or the promisee injured; a waiver on the part of the latter of a legal right is
sufficient.

S. died in 1887 without having paid any portion of the sum agreed upon. Held, that under the
agreement made in 1875, the relation of the parties thereafter was not that of debtor and creditor,
but of trustee and cestui que trust; and that, therefore, the claim was not barred by the Statute of
Limitations.

It did not appear upon the face of the complaint that the original agreement was not in writing, and
so prohibited by the Statute of Frauds, because not to be performed within a year. Held, that as no
such defense was set up in the answer, it was not available.

Also held, that the statements of S., subsequent to the date of final performance on the part of the
-promisee, was a waiver of such defense.

Mallory v. Gillett (21 N. Y. 412); Belknap v. Bender (75 id. 446); Berry v. Brown (107 id. 659);
Beaumont v. Reeve (Shirley's L. C. 6); Porterfield v. Butler (47 Miss. 165); Duvoll v. Wilson (9
Barb. 487); In re Wilber v. Warren (104 N. Y. 192); Vanderbilt v. Schreyer (91 id. 392); Robinson v.
Jewett (116 id. 40), distinguished.

Hamer v. Sidway (57 Hun, 229), reversed.
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APPEAL from order of the General Term of the Supreme Court in the fourth judicial department,
made July 1, 1890, which reversed a judgment in favor of plaintiff entered upon a decision of the

court on trial at Special Term and granted a new trial.
This action was brought upon an alleged contract.

The plaintiff presented a claim to the executor of William E. Story, Sr., for $5,000 and interest
from the 6th day of February, 1875. She acquired it through several mesne assignments from
William E. Story, 2d. The claim being rejected by the executor, this action was brought. It appears
that William E. Story, Sr., was the uncle of William E. Story, 2d; that at the celebration of the
golden wedding of Samuel *540 Story and wife, father and mother of William E. Story, Sr., on the
20th day of March, 1869, in the presence of the family and invited guests he promised his nephew
that if he would refrain from drinking, using tobacco, swearing and playing cards or billiards for
money until he became twenty-one years of age he would pay him a sum of $5,000. The nephew
assented thereto and fully performed the conditions inducing the promise. When the nephew
arrived at the age of twenty-one years and on the 31st day of January, 1875, he wrote to his uncle
informing him that he had performed his part of the agreement and had thereby become entitled to
the sum of $5,000. The uncle received the letter and a few days later and on the sixth of February,

he wrote and mailed to his nephew the following letter:
'BUFFALO, Feb. 6, 1875.
'W. E. STORY, Jr.:

'DEAR NEPHEW--Your letter of the 31st ult. came to hand all right, saying that you had lived up
to the promise made to me several years ago. I have no doubt but you have, for which you shall
have five thousand dollars as I promised you. I had the money in the bank the day you was 21
years old that I intend for you, and you shall have the money certain. Now, Willie I do not intend
to interfere with this money in any way till I think you are capable of taking care of it and the
sooner that time comes the better it will please me. I would hate very much to have you start out in
some adventure that you thought all right and lose this money in one year. The first five thousand
dollars that I got together cost me a heap of hard work. You would hardly believe me when I tell
you that to obtain this I shoved a jackplane many a day, butchered three or four years, then came to
this city, and after three months' perseverence I obtained a situation in a grocery store. I opened
this store early, closed late, slept in the fourth story of the building in a room 30 by 40 feet and not
a human being in the building but myself. All this I done to live as cheap as I could to save
something. I don't want you to take up with this kind of fare. I was here in the cholera season '49
and '52 *541 and the deaths averaged 80 to 125 daily and plenty of small-pox. I wanted to go home,
but Mr. Fisk, the gentleman I was working for, told me if I left then, after it got healthy he
probably would not want me. I stayed. All the money I have saved I know just how I got it. It did
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not come to me in any mysterious way, and the reason I speak of this is that money got in this way
stops longer with a fellow that gets it with hard knocks than it does when he finds it. Willie, you
are 21 and you have many a thing to learn yet. This money you have earned much easier than I did
besides acquiring good habits at the same time and you are quite welcome to the money; hope you
will make good use of it. I was ten long years getting this together after I was your age. Now,
hoping this will be satisfactory, I stop. One thing more. Twenty-one years ago I bought you 15
sheep. These sheep were put out to double every four years. I kept track of them the first eight
years; I have not heard much about them since. Your father and grandfather promised me that they
would look after them till you were of age. Have they done so? I hope they have. By this time you
have between five and six hundred sheep, worth a nice little income this spring. Willie, I have said
much more than I expected to; hope you can make out what I have written. To-day is the
seventeenth day that I have not been out of my room, and have had the doctor as many days. Am a
little better to-day; think I will get out next week. You need not mention to father, as he always

worries about small matters.

Truly Yours,

'W. E. STORY.

'P. S.--You can consider this money on interest.'

The nephew received the letter and thereafter consented that the money should remain with his
uncle in accordance with the terms and conditions of the letters. The uncle died on the 29th day of

January, 1887, without having paid over to his nephew any portion of the said $5,000 and interest.

PARKER, J.

The question which provoked the most discussion by counsel on this appeal, and which lies at the
foundation of plaintiff's asserted right of recovery, is whether by virtue of a contract defendant's
testator William E. Story became indebted to his nephew William E. Story, 2d, on his twenty-first
birthday in the sum of five thousand dollars. The trial court found as a fact that 'on the 20th day of
March, 1869, * * * William E. Story agreed to and with William E. *545 Story, 2d, that if he
would refrain from drinking liquor, using tobacco, swearing, and playing cards or billiards for
money until he should become 21 years of age then he, the said William E. Story, would at that
time pay him, the said William E. Story, 2d, the sum of $5,000 for such refraining, to which the
said William E. Story, 2d, agreed,' and that he 'in all things fully performed his part of said

agreement.'

The defendant contends that the contract was without consideration to support it, and, therefore,

_61_



invalid. He asserts that the promisee by refraining from the use of liquor and tobacco was not
harmed but benefited; that that which he did was best for him to do independently of his uncle's
promise, and insists that it follows that unless the promisor was benefited, the contract was
without consideration. A contention, which if well founded, would seem to leave open for
controversy in many cases whether that which the promisee did or omitted to do was, in fact, of
such benefit to him as to leave no consideration to support the enforcement of the promisor's
agreement. Such a rule could not be tolerated, and is without foundation in the law. The Exchequer
Chamber, in 1875, defined consideration as follows: 'A valuable consideration in the sense of the
law may consist either in some right, interest, profit or benefit accruing to the one party, or some
forbearance, detriment, loss or responsibility given, suffered or undertaken by the other.' Courts
'will not ask whether the thing which forms the consideration does in fact benefit the promisee or a
third party, or is of any substantial value to anyone. It is enough that something is promised, done,
forborne or suffered by the party to whom the promise is made as consideration for the promise

made to him.' (Anson's Prin. of Con. 63.)

'In general a waiver of any legal right at the request of another party is a sufficient consideration

for a promise.' (Parsons on Contracts, 444.)

'Any damage, or suspension, or forbearance of a right will be sufficient to sustain a promise.'
(Kent, vol. 2, 465, 12th ed.)

Pollock, in his work on contracts, page 166, after citing the definition given by the Exchequer
Chamber already quoted, *546 says: 'The second branch of this judicial description is really the
most important one. Consideration means not so much that one party is profiting as that the other
abandons some legal right in the present or limits his legal freedom of action in the future as an

inducement for the promise of the first.'

Now, applying this rule to the facts before us, the promisee used tobacco, occasionally drank
liquor, and he had a legal right to do so. That right he abandoned for a period of years upon the
strength of the promise of the testator that for such forbearance he would give him $5,000. We
need not speculate on the effort which may have been required to give up the use of those
stimulants. It is sufficient that he restricted his lawful freedom of action within certain prescribed
limits upon the faith of his uncle's agreement, and now having fully performed the conditions
imposed, it is of no moment whether such performance actually proved a benefit to the promisor,
and the court will not inquire into it, but were it a proper subject of inquiry, we see nothing in this
record that would permit a determination that the uncle was not benefited in a legal sense. Few
cases have been found which may be said to be precisely in point, but such as have been support

the position we have taken.

In Shadwell v. Shadwell (9 C. B. [N. S.] 159), an uncle wrote to his nephew as follows:
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'MY DEAR LANCEY--I am so glad to hear of your intended marriage with Ellen Nicholl, and as I
promised to assist you at starting, I am happy to tell you that I will pay to you 150 pounds yearly
during my life and until your annual income derived from your profession of a chancery barrister
shall amount to 600 guineas, of which your own admission will be the only evidence that I shall
require.

'Your affectionate uncle,

'CHARLES SHADWELL.'

It was held that the promise was binding and made upon good consideration.

*547 In Lakota v. Newton, an unreported case in the Superior Court of Worcester, Mass., the
complaint averred defendant's promise that 'if you (meaning plaintiff) will leave off drinking for a
year I will give you $100,' plaintiff's assent thereto,. performance of the condition by him, and
demanded judgment therefor. Defendant demurred on the ground, among others, that the plaintiff's
declaration did not allege a valid and sufficient consideration for the agreement of the defendant.

The demurrer was overruled.

In Talbott v. Stemmons (a Kentucky case not yet reported), the step-grandmother of the plaintiff
made with him the following agreement: 'l do promise and bind myself to give my grandson,
Albert R. Talbott, $500 at my death, if he will never take another chew of tobacco or smoke
another cigar during my life from this date up to my death, and if he breaks this pledge he is to
refund double the amount to his mother.' The executor of Mrs. Stemmons demurred to the
complaint on the ground that the agreement was not based on a sufficient consideration. The
demurrer was sustained and an appeal taken therefrom to the Court of Appeals, where the decision
of the court below was reversed. In the opinion of the court it is said that 'the right to use and
enjoy the use of tobacco was a right that belonged to the plaintiff and not forbidden by law. The
abandonment of its use may have saved him money or contributed to his health, nevertheless, the
surrender of that right caused the promise, and having the right to contract with reference to the
subject-matter, the abandonment of the use was a sufficient consideration to uphold the promise.'
Abstinence from the use of intoxicating liquors was held to furnish a good consideration for a

promissory note in Lindell v. Rokes (60 Mo. 249).

The cases cited by the defendant on this question are not in point. In Mallory v. Gillett (21 N. Y.
412); Belknap v. Bender (75 id. 446), and Berry v. Brown (107 id. 659), the promise was in
contravention of that provision of the Statute of Frauds, which declares void all promises to
answer for the debts of third persons unless reduced to writing. In Beau*548 mont v. Reeve
(Shirley's L. C. 6), and Porterfield v. Butler (47 Miss. 165), the question was whether a moral
obligation furnishes sufficient consideration to uphold a subsequent express promise. In Duvoll v.
Wilson (9 Barb. 487), and In re Wilber v. Warren (104 N. Y. 192), the proposition involved was
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whether an executory covenant against incumbrances in a deed given in consideration of natural
love and affection could be enforced. In Vanderbilt v. Schreyer (91 N. Y. 392), the plaintiff
contracted with defendant to build a house, agreeing to accept in part payment therefor a specific
bond and mortgage. Afterwards he refused to finish his contract unless the defendant would
guarantee its payment, which was done. It was held that the guarantee could not be enforced for
want of consideration. For in building the house the plaintiff only did that which he had contracted
to do. And in Robinson v. Jewett (116 N. Y. 40), the court simply held that 'The performance of an
act which the party is under a legal obligation to perform cannot constitute a consideration for a
new contract.' It will be observed that the agreement which we have been considering was within
the condemnation of the Statute of Frauds, because not to be performed within a year, and not in
writing. But this defense the promisor could waive, and his letter and oral statements subsequent
to the date of final performance on the part of the promisee must be held to amount to a waiver.
Were it otherwise, the statute could not now be invoked in aid of the defendant. It does not appear
on the face of the complaint that the agreement is one prohibited by the Statute of Frauds, and,
therefore, such defense could not be made available unless set up in the answer. (Porter v.
Wormser, 94 N. Y. 431, 450.) This was not done.

In further consideration of the questions presented, then, it must be deemed established for the
purposes of this appeal, that on the 31st day of January, 1875, defendant's testator was indebted to
William E. Story, 2d, in the sum of $5,000, and if this action were founded on that cbntract it
would be barred by the Statute of Limitations which has been pleaded, but on that date the nephew

wrote to his uncle as follows:

*549 'DEAR UNCLE--I am now 21 years old to-day, and I am now my own boss, and I believe,
according to agreement, that there is due me $5,000. I have lived up to the contract to the letter in

every sense of the word.'

A few days later, and on February sixth, the uncle replied, and, so far as it is material to this

controversy, the reply is as follows:

'DEAR NEPHEW--Your letter of the 31st ult. came to hand all right saying that you had lived up
to the promise made to me several years ago. I have no doubt but you have, for which you shall
have $5,000 as I promised you. I had the money in the bank the day you was 21 years old that I
intended for you, and you shall have the money certain. Now, Willie, I don't intend to interfere
with this money in any way until I think you are capable of taking care of it, and the sooner that
time comes the better it will please me. I would hate very much to have you start out in some
adventure that you thought all right and lose this money in one year. * * * This money you have
earned much easier than I did, besides acquiring good habits at the same time, and you are quite
welcome to the money. Hope you will make good use of it. * * *

W. E. STORY.
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'P. S.--You can consider this money on interest.'

The trial court found as a fact that 'said letter was received by said William E. Story, 2d, who
thereafter consented that said money should remain with the said William E. Story in accordance
with the terms and conditions of said letter.' And further, 'That afterwards, on the first day of
March, 1877, with the knowledge and consent of his said uncle, he duly sold, transferred and
assigned all his right, title and interest in and to said sum of $5,000 to his wife Libbie H. Story,

who thereafter duly sold, transferred and assigned the same to the plaintiff in this action.'

We must now consider the effect of the letter, and the nephew's assent thereto. Were the relations
of the parties thereafter that of debtor and creditor simply, or that of trustee *550 and cestui que
trust? If the former, then this action is not maintainable, because barred by lapse of time. If the
latter, the result must be otherwise. No particular expressions are necessary to create a trust. Any
language clearly showing the settler's intention is sufficient if the property and disposition of it are

definitely stated. (Lewin on Trusts, 55.)

A person in the legal possession of money or property acknowledging a trust with the assent of the
cestui que trust, becomes from that time a trustee if the acknowledgment be founded on a valuable
consideration. His antecedent relation to the subject, whatever it may have been, no longer
controls. (2 Story's Eq. § 972.) If before a declaration of trust a party be a mere debtor, a
subsequent agreement recognizing the fund as already in his hands and stipulating for its
investment on the creditor's account will have the effect to create a trust. (Day v. Roth, 18 N. Y.
448.)

It is essential that the letter interpreted in the light of surrounding circumstances must show an
intention on the part of the uncle to become a trustee before he will be held to have become such;
but in an effort to ascertain the construction which should be given to it, we are also to observe the
rule that the language of the promisor is to be interpreted in the sense in which he had reason to
suppose it was understood by the promisee. (White v. Hoyt, 73 N. Y. 505, 511.) At the time the
uncle wrote the letter he was indebted to his nephew in the sum of $5,000, and payment had been
requested. The uncle recognizing the indebtedness, wrote the nephew that he would keep the
money until he deemed him capable of taking care of it. He did not say 'l will pay you at some
other time,' or use language that would indicate that the relation of debtor and creditor would
continue. On the contrary, his language indicated that he had set apart the money the nephew had
‘earned' for him so that when he should be capable of taking care of it he should receive it with
interest. He said: 'l had the money in the bank the day you were 21 years old that I intended for
you and you shall have the money certain.' That he had set apart the money is further *551
evidenced by the next sentence: 'Now, Willie, I don't intend to interfere with this money in any

way until I think you are capable of taking care of it.' Certainly, the uncle must have intended that
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his nephew should understand that the promise not 'to interfere with this money' referred to the
money in the bank which he declared was not only there when the nephew became 21 years old,
but was intended for him. True, he did not use the word 'trust,’ or state that the money was
deposited in the name of William E. Story, 2d, or in his own name in trust for him, but the
language used must have been intended to assure the nephew that his money had been set apart for
him, to be kept without interference until he should be capable of taking care of it, for the uncle
said in substance and in effect: 'This money you have earned much easier than I did * * * you are
quite welcome to. I had it in the bank the day you were 21 years old and don't intend to interfere
with it in any way until I think you are capable of taking care of it and the sooner that time comes
the better it will please me.' In this declaration there is not lacking a single element necessary for

the creation of a valid trust, and to that declaration the nephew assented.

The learned judge who wrote the opinion of the General Term, seems to have taken the view that
the trust was executed during the life-time of defendant's testator by payment to the nephew, but as
it does not appear from the order that the judgment was reversed on the facts, we must assume the

facts to be as found by the trial court, and those facts support its judgment.

The order appealed from should be reversed and the judgment of the Special Term affirmed, with
costs payable out of the estate.

All concur.

Order reversed and judgment of Special Term affirmed.
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Mills v. Wyman

DANIEL MILLS
2
SETH WYMAN.
20 Mass. 207
Mass. 1825.

THIS was an action of assumpsit brought to recover a compensation for the board, nursing, &c., of
Levi Wyman, son of the defendant, from the 5th to the 20th of February, 1821. The plaintiff then
lived at Hartford, in Connecticut; the defendant, at Shrewsbury, in this county. Levi Wyman, at the
time when the services were rendered, was about 25 years of age, and had long ceased to be a
member of his father's family. He was on his return from a voyage at sea, and being suddenly
taken sick at Hartford, and being poor and in distress, was relieved by the plaintiff in the manner
and to the extent above stated. On the 24th of February, after all the expenses had been incurred,
the defendant wrote a letter to the plaintiff, promising to pay him such expenses. There was no
consideration for this promise, except what grew out of the relation which subsisted between Levi
Wyman and the defendant, and Howe J., before whom the cause was tried in the Court of Common
Pleas, thinking this not sufficient to support the action, directed a nonsuit. To this direction the
plaintiff filed exceptions. ‘

The opinion of the Court was read, as drawn up by

PARKER C. J.

General rules of law established for the protection and security of honest and fair-minded
men, who may inconsiderately make promises without any equivalent, will sometimes screen men
of a different character from engagements which they are bound in foro conscientiae to perform.
This is a defect inherent in all human systems of legislation. The rule that a mere verbal promise,
without any consideration, cannot be enforced by action, is universal in its application, and cannot
be departed from to suit particular cases in which a refusal to perform such a promise may be
disgraceful.

The promise declared on in this case appears to have been made without any legal
consideration. The kindness and services towards the sick son of the defendant were not bestowed
*227 at his request. The son was in no respect under the care of the defendant. He was twenty-five
years old, and had long left his father's family. On his return from a foreign country, he fell sick
among strangers, and the plaintiff acted the part of the good Samaritan, giving him shelter and
comfort until he died. The defendant, his father, on being informed of this event, influenced by a
transient feeling of gratitude, promises in writing to pay the plaintiff for the expenses he had
incurred. But he has determined to break this promise, and is willing to have his case appear on
record as a strong example of particular injustice sometimes necessarily resulting from the
operation of general rules.
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It is said a moral obligation is a sufficient consideration to support an express promise;
and some authorities lay down the rule thus broadly; but upon examination of the cases we are
satisfied that the universality of the rule cannot be supported, and that there must have been some
preexisting obligation, which has become inoperative by positive law, to form a basis for an
effective promise. The cases of debts barred by the statute of limitations, of debts incurred by
infants, of debts of bankrupts, are generally put for illustration of the rule. Express promises
founded on such preexisting equitable obligations may be enforced; there is a good consideration
for them; they merely remove an impediment created by law to the recovery of debts honestly due,
but which public policy protects the debtors from being compelled to pay. In all these cases there
was originally a quid pro quo; and according to the principles of natural justice the party receiving
ought to pay; but the legislature has said he shall not be coerced; then comes the promise to pay
the debt that is barred, the promise of the man to pay the debt of the infant, of the discharged
bankrupt to restore to his creditor what by the law he had lost. In all these cases there is a moral
obligation founded upon an antecedent valuable consideration. These promises therefore have a
sound legal basis. They are not promises to pay something for nothing; not naked pacts; but the
voluntary revival or creation of obligation which before existed in natural law, but which had been
dispensed with, not for the benefit of the party obliged solely, but principally for the public
convenience *228 If moral obligation, in its fullest sense, is a good substratum for an express
promise, it is not easy to perceive why it is not equally good to support an implied promise. What
a man ought to do, generally he ought to be made to do, whether he promise or refuse. But the law
of society has left most of such obligations to the interior forum, as the tribunal of conscience has
been aptly called. Is there not a moral obligation upon every son who has become affluent by
means of the education and advantages bestowed upon him by his father, to relieve that father
from pecuniary embarrassment, to promote his comfort and happiness, and even to share with him
his riches, if thereby he will be made happy? And yet such a son may, with impunity, leave such a
father in any degree of penury above that which will expose the community in which he dwells, to
the danger of being obliged to preserve him from absolute want. Is not a wealthy father under
strong moral obligation to advance the interest of an obedient, well disposed son, to furnish him
with the means of acquiring and maintaining a becoming rank in life, to rescue him from the
horrors of debt incurred by misfortune? Yet the law will uphold him in any degree of parsimony,
short of that which would reduce his son to the necessity of seeking public charity.

**3 Without doubt there are great interests of society which justify withholding the
coercive arm of the law from these duties of imperfect obligation, as they are called; imperfect,
not because they are less binding upon the conscience than those which are called perfect, but
because the wisdom of the social law does not impose sanctions upon them.

A deliberate promise, in writing, made freely and without any mistake, one which may lead the
party to whom it is made into contracts and expenses, cannot be broken without a violation of
moral duty. But if there was nothing paid or promised for it, the law, perhaps wisely, leaves the
execution of it to the conscience of him who makes it. It is only when the party making the
promise gains something, or he to whom it is made loses something, that the law gives the promise
validity. And in the case of the promise of the adult to pay the debt of the infant, of the debtor
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discharged by the statute of limitations *229 or bankruptcy, the principle is preserved by looking
back to the origin of the transaction, where an equivalent is to be found. An exact equivalent is not
required by the law; for there being a consideration, the parties are left to estimate its value:
though here the courts of equity will step in to relieve from gross inadequacy between the
consideration and the promise. ’

These principles are deduced from the general current of decided cases upon the subject,
as well as from the known maxims of the common law. The general position, that moral obligation
is a sufficient consideration for an express promise, is to be limited in its application, to cases
where at some time or other a good or valuable consideration has existed.

A legal obligation is always a sufficient consideration to support either an express or an
implied promise; such as an infant's debt for necessaries, or a father's promise to pay for the
support and education of his minor children. But when the child shall have attained to manhood,
and shall have become his own agent in the world's business, the debts he in curs, whatever may
be their nature, create no obligation upon the father; and it seems to follow, that his promise
founded upon such a debt has no legally binding force.

**4 The cases of instruments under seal and certain mercantile contracts, in which
considerations need not be proved, do not contradict the principles above suggested. The first
import a consideration in themselves, and the second belong to a branch of the mercantile law,
which has found it necessary to disregard the point of consideration in respect to instruments *230
negotiable in their nature and essential to the interests of commerce.

Instead of citing a multiplicity of cases to support the positions I have taken, I will only
refer to a very able review of all the cases in the note in 3 Bos. & Pul. 249. The opinions of the
judges had been variant for a long course of years upon this subject, but there seems to be no case
in which it was nakedly decided, that a promise to pay the debt of a son of full age, not living with
his father, though the debt were incurred by sickness which ended in the death of the son, without
a previous request by the father proved or presumed, could be enforced by action.

It has been attempted to show a legal obligation on the part of the defendant by virtue of
our statute, which compels lineal kindred in the ascending or descending line to support such of
their poor relations as are likely to become chargeable to the town where they have their
settlement. But it is a sufficient answer to this position, that such legal obligation does not exist
except in the very cases provided for in the statute, and never until the party charged has been
adjudged to be of sufficient ability thereto. We do not know from the report any of the facts which
are necessary to create such an obligation. Whether the deceased had a legal settlement in this
commonwealth at the time of his death, whether he was likely to become chargeable had he lived,
whether the defendant was of sufficient ability, are essential facts to be adjudicated by the court to
which is given jurisdiction on this subject. The legal liability does not arise until these facts have
all been ascertained by judgment, after hearing the party intended to be charged.

For the foregoing reasons we are all of opinion that the nonsuit directed by the Court of
Common Pleas was right, and that judgment be entered thereon for costs for the defendant.
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Upon that authority, the judgment is af-
firmed.

Affirmed.

ANDERSON, C. J., and BOULDIN and
FOSTER, JJ., concur.

G ovwan it

WEBB v. McGOWIN et al,
3 Div. 768.

Court of Appeals of Alabama,
Nov. 12, 1935.

Rehearing Denied Feb. 18, 1936.

1. Contracts €279 ) .

Where workman clearing upper floor of

mill started to turn block loose so that it
would drop to ground but saw deceased on

ground where block would have fallen and
to divert course of its fall workman fell
- with it sustaining injuries causing perma-
nent disability, deceased’s agreement to com-
pensate workman held valid and supported

by consideration.

2. Contraots €76 -

Moral obligation is sufficient considera-
tion to support subsequent promise to pay
where promisor has received material bene-
fit, although there was no original duty or
liability resting on promisor.

8, Contracts €50

Benefit to promisor or injury to prom-
isee is sufficient consideration for promisor's
agreement to pay.

4. Frauds, statute of €50(2)

Promisor's oral agreement to pay prom-
isee $15 every two weeks during promisee’s
life for having saved promisor from death
or grievous bodily injury keld not void nnder
statute of frauds (Code 1923, § 8034).

P

Appeal from Circuit Court, Butler Coun-
ty; A. E. Gamble, Judge.

Action by Joe Webb against N. Floyd
McGowin and Joseph F. McGowin, as ex-
ecutors of the estate of J. Greeley McGow-

168 SOUTHERN REPORTER

in, deceased. From a judgment of nonsuit,
plaintiff appeals.
Reversed and remanded.

Certiorari denied by Supreme Court in
Webb v. McGowin (3 Div. 170) 168 So. 199.

Powell & Hamilton, of Greenville, for ap-
pellant.

Calvin Poole, of Greenville, for appeliee.

BRICKEN, Presiding Judge.

This action is in assumpsit. The com-
plaint as originally filed was amended. The
demurrers to the complaint as amended
were sustained, and because of this adverse
ruling by the court the plaintiff took a non-
suit, and the assignment of errors on this
appeal are predicated upon said action -or
ruling of the court.

A fair statement of the case presenting
the questions for decision is set out in ap- .
pellant’s brief, which we adopt.

*On the 3d day of August, 1925, appellant
while in the employ of the W. T. Smith
Lumber Company, a corporation, and act-
ing within the scope of his employment, was
engaged in clearing the upper floor of mill .
No. 2 of the company. While so engaged
he was in the act of dropping a pine block
from the upper floor of the mill to the
ground below; this being the usual and or-
dinary way of clearing the floor, and it be-
ing the duty of the plaintiff in the course
of his employment to so drop it. The block
weighed about 75 pounds. .

“As appellant was in the act of dropping
the block to the ground below, he was on
the edge of the upper floor of the mill. As
he started to turn the block loose so that it
would drop to the ground, he saw J. Greeley
McGowin, testator of the defendants, on
the ground below and directly under where
the block would have fallen had appellant
turned it loose. Had he turned it loose it
would have struck McGowin with such
force as to have caused him serious bodily
harm or death. Appellant could have re-
mained safely on the upper floor of the mill
by turning the block loose and allowing it ’
to drop, bat had he done this the block
would have fallen on McGowin and caused
him serious injuries or death. The only
safe and reasonable way to prevent this
was for appellant to hold to the block and
divert its direction in falling from the place
where McGowin was standing and the only
safe way to divert it so as to prevent its

coming into contact with McGowin was for

@ For other cases see same topic and KEY NUMBER In all Key Number Digests and Indexes
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appellant to fall with it to the ground be-
low. Appellant did this, and by holding to
the block and falling with it to the ground
below, he diverted the course of its fall in
such way that McGowin was not injured.
In thus preventing the injuries to McGowin
appellant himself received serious bodily in-
juries, resulting in his right leg being bro-
ken, the heel of his right foot torn off and
his right arm broken. He was badly crip-
pled for life and rendered unable to do
physical or mental labor.

“On September 1, 1925, in consideration
of appellant having prevented him from
sustaining death or serious bodily harm and
in consideration of the injuries appellant
had received, McGowin agreed with him to
care for and maintain him for the remain-
der of appellant’s life at the rate of $15
every two weeks from the time he sustained
his injuries, to and during the remainder of
appellant’s life; it being agreed that Me-
Gowin would pay this sum to appellant for
his maintenance, Under the agreement Me-
Gowin paid or caused to be paid to appel-
lant the sum so agreed oh up until McGow-
in’s death on January 1, 1934, After his
death the payments were continued to and
including January 27, 1934, at which time
they were discontinued. Thereupon plaintiff
brought suit to recover the unpaid install-
ments ac¢ruing up to the time of the bring-
ing of the suit. '

“The material averments of the different
counts of the original complaint and the
amended complaint are predicated upon the
foregoing statement of facts,”

In other words, the complaint as amended
averred in substance: (1) That on August
3, 1925, appellant saved J. Greeley McGow-
in, appellee’s testator, from death or griev-
ous bodily harm; (2) that in doing so ap-
pellant sustained bodily injury ctippling him

" for life; | (3} that in, consideration of the
services rendered andithe injuries received
by .appellant, McGowin agreed to care for
him the remainder of appellant’s life, the
amount to be paid being $15:ievery. two
weeks; ' (4); that McGoyvin ;complied with
this agreement until he died on.;January; 1,
1934, and the payments were kept up to

January 27, 1934, after. which_they were

discontinued. : . .|

The action was for the unpaid install-
ments accruing after January 27, 1934, to
the time of the suit. .

The principal grounds of demurrer to
the original and amended complaint are:
(1) It states no cause of action; (2) its
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averments show the contract was without
consideration; (3) it fails to allege that
McGowin had, at or before the services
were rendered, agreed to pay appellant for
them; (4) the contract declared on is void
under the statute of frauds,

" [11 1. Thé averments of the complaint
show that appellant saved McGowin from
death or grievous bodily harm, This was
a material benefit to him of infinitely more
value than any financial aid he could have
received. Receiving this benefit, McGow-
in became morally bound to compensate
appellant for the services rendered. Rec-
ognizing his moral obligation, he ex-
pressly agreed to pay appellant as alleged
in the complaint and complied with this
agreement up to the time of his death;
a period of more than 8 years.

Had McGowin been accidentally pois-
oned and a physician, without his knowl-
edge or request, had administered an an-
tidote, thus saving his ife, a subsequent
promise by McGowin to pay the physician
would have been valid Likewise, Mc-
Gowin's agreement as disclosed by the
complaint to compensate appellant for sav-
ing him from death or grievous bodily
injury is valid and enforceable,

Where the promisee cares for, improves,
and preserves the property of the prom-
isor, though done without his request, it is
sufficient consideration for the promisor’s
subsequent agreement to pay for the sery-
ice, because of the material benefit re-
ceived.  Pittsburg Vitrified Paving &
Building Brick Co. v. Cerebus Oil Co., 79
Kan, 603, 100 P. 631; Edson v. Poppe, 24
S.D. 466, 124 N.W. 441, .26 L.RA.(N.S.)
534; Drake v. Bell, 26 Misc. 237, 55 N.Y.S.
945. : )
- In.Boothe v, Fitzpatrick, 36 Vt. 681, the
court held that a.promise by defendant, to
pay for the past keeping of a bull ‘which
liad escaped from defendant’s premises and
been cared for by plaintiff was valid, al-
though there was no previous request, .ge-
cause - the - subsequent  promise obviatéd
that -objection; -jt being  equivalent to:a
previous request. On the same principle,
had the promisee saved the promisor’s life
or his body from grievous harm, his sub-
sequent promise to pay for the services
rendered would have been valid. Such
service would have been far more material
than caring for his bull. Any holding
that saving a man from death or grievous
bodily -harm is.not a.material benefit suf-
ficient 'to uphold a subsequent promise to
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pay for the service, necessarily rests on
the assumption ‘that saving life and pres-
ervation of the body from harm have only
a sentimental value. The converse of this
is true. Life and preservation of the
body have material, pecuniary values, meas-
urable in dollars and cents.’ Because of
this, physicians practice their profession
charging for services rendered in saving
life and curing the body of its ills, and
surgeons perform operations. The same
. is true as to the law of negligence, au-
thorizing the assessment of damages in
personal injury cases based upon the ex-
tent of the injuries, earnings, and life
expectancies of those injured.

In the business of -life insurance, the
value of a man’s life is measured in dol-
lars and cents according to his expectancy,
the soundness of his body, and his ability
. to pay premiums. The same is true as to
health and accident insurance.

It follows that if, as alleged in ‘the
-complaint, appellant saved J. Greeley Mc-
Gowin from death or grievous bodily
harm, and McGowin sqbsequently agreed
to pay him for thé service rendered, it ‘be-

came a valid and enforceable contract. -

{2] 2. It is well settled that a moral
obligation is a sufficient consideration to
support a subsequent promise to pay where
the promisor has received a material bene-
fit, although there was no original duty
or liability resting on the promisor.. Ly-
coming County v. Union County, 15 Pa.
166, 53 Am.Dec. 575, 579, 580; Ferguson
v. Harris, 39 S.C. 323, 17 S.E. 782, 39
Am.St.Rep; 731, 734; Muir v. Kane, 55
Wash. 131, 104 P. 153, 26 LR.A.(N.S.)
519, 19 Ann.Cas. 1180; State ex rel. Bayer
v. Funk, 105 Or, 134, 199 P. 592, 209 P.
113, 25 AL.R. 625, 634; Hawkes v, Saun-
ders, 1 Cowp. 290; In re Sutch’s Estate,
201 Pa. 305, 50 A, 943; Edson v. Poppe,
24 S.D. 466, 124 N.W. 441, 26 LRA.(N.
'S 534; Park Falls State Bank v. For-
dyce, 206 Wis. 628, 238 N.W. 516, 79 AL.
R. 1339; Baker v. Gregory, 28 Ala, 54,
65 Am.Dec. 366. In the case of State
" ex rel, Bayer v. Funk, supra, the court
held that a moral obligation is a suffi-
cient consideration to support an executory
promise where the promisor has received
an actual pecuniary or material benefit for
which he subsequently expressly promised
to pay.

The case at bar is clearly distinguish-
.able from that class of cases where the
consideration is a mere moral obligation

Ala.
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or conscientious duty unconnected with fe-
ceipt by promisor of benefits of a material.
or pecuniary nature. Park Falls State
Bank v. Fordyce, supra. "Here the prom-
isor received a material benefit constitut-
ing a valid consideration for his promise.

3. Some authorities hold that, for a
moral obligation to support a subsequent
promise to pay, there must have existed
a prior legal or equitable obligation, which
for some reason had become unenforce-
able, but for which the promisor was still
morally bound. This rule, however, is stb-
ject to qualification in those cases where
the promisor, having received a material
benefit from the promisee,  is morally
bound to compensate him for the serv-
jces rendered and in consideration of this
obligation promises to pay. In such cases
the subsequent promise to pay is an affirm-
ance or ratification of the services render-
ed carrying with it the presumption that
a previous request for. the service was
made. McMorris v. Herndon, 2 Bailey
(S.C.) 56, 21 AmDec. 515; Chadwick v.
Knox, 31 N.H. 226, 64 Am.Dec. 329; Ke-
nan v. Holloway, 16 Ala. 53, 50 Am.Dec.
162; Ross v. Pearson, 21 Ala. 473. .

Under the decisions above cited, Me-
Gowin’s express promise to pay appel-
lant for the services rendered was an af-
firmance or ratification of what appel-
fant had done raising the presumption that
the services had been rendered av Mc-
Gowin’s request. .

[3] 4. The averments of the complaint
show that in saving McGowin from death
or grievous bodily harm, appellant was
crippled for life, This was part of the
consideration of the contract declared on.
McGowin was benefited. Appellant was
injured. Benefit to the promisor or in-
jury to the promisee is a sufficient legal '
consideration for the promisor’s agree-
ment to pay. Fisher v. Bartlett, 8 Greenl.
(Me)) 122, 22 Am.Dec. 225; State ex rel
Bayer v. Funk, supra.

5. Under the averments of the complaint
the services rendered by appellant were
not gratuitous, The agreement of - Me-
Gowin to pay and the acceptance of pay-
ment by appellant conclusively shows the
contrary.

[4] 6. The contract declared on was
not void under the statute of frauds (Code
1923, § 8034). The demurrer on this
ground was not well taken. 25 ‘RCL.
456, 457 and 470, § 49.
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The cases of Shaw v, Boyd, 1 Stew. & P.

83, and Duncan v. Hall, 9 Ala. 128, are not.

in conflict with the principles here an-
nounced. In those cases the lands were

. owned by the United States at the time

the alleged improvements were made, for
which subsequent purchasers from the
government agreed to pay. These subse-
quent ‘purchasers were not the owners of
the lands at the time the improvements
were made, Consequently, they could not
have been made for their benefit, -

From what has been said, we are of
the opinion that the court. below efred

in the ruling complained of; that is to say,

in sustaining the demurrer, and for this
error the case is reversed and remanded.

. Reversed and remanded

ISAMFORD,, Judge (ooncufring).

.:The questions involved in this case.are"

not free from doubt, and perhaps the
strict . letter of the: rule, as stated by
judges, though not always in accord, would
bar & recovery by plaintiff, but follow-
mg' the- prmctple announced by Chief Jus-

" tice Marshall in Hoffman v.:Porter, Fed..

Cas. No. 6,577, 2 Brock. 156, 159, where
he says, “I do.not think that - law ought
to be separated from justice, where it is at
most .doubtful,” I.concur in -the -conclu-
sions reached by the court.

-Certiorari to Court of Appeals. .

"Petition of N. Floyd McGowin and Jo-
seph F, McGowin, as executors of the es-.
tate of J. Greeley McGowin, deceased, for
certiorari to the Court of Appeals to re-
view and revise the judgment and decision -
of that court in Joe Webb \Z McGowin, et
al. Ex'rs, 168 So, 195, -

"Writ denied, - . .
_Calvin Poole, of Greenv:lle, for pctx-=
tioners, ’

Powell & Hamilton, of Greenv:lle, for
respondent,

FOSTER,, _Iust:ce

We do not in all cases in wh:ch we de-,_
ny a petition for certiorari to the Court
of Appeals approve the reasoning and prin-

_: ciples declared in.the opinion, even though

no opinion is rendered by us. It does not
always seem to be important that they
be discussed, and we exercise a discretion
in that respect. But when the opinion
of the Court of Appeals asserts important
principles or their application to new sit-
uations, and it may be uncertain whether
this court agrees with it in all respects,
we think it advisable to be specific in that
respect when the certiorari is denied. We
think such a situation here exists.

Neither- this court nor the Court of Ap-
peals has had before it questions similar

- to those here presented, though we have
: held that the state may recognize a moral

_ obligation; and pay it or cause it to be
. . paid by a county, or city. State v. Clem-

ents, 220 Ala. 515, 126 So. 162; Board of

... Revenue of Mobile v. Puckett, 227 Ala,
w374, 149 ‘So.' 850; Board of Revenue of

' 3 Div.. l7l).

il

coltraets @78 - cit

. Moral: obligation ‘ts sufficlent: mnsldera-
ﬁon ‘to support subsequent’ mimae o pay
1t ;promisor, rather; than hiav !f;ate, has re-
"celved -material and anbstam:!al beneﬁt, in
which ease promisor; has prijliége of jcom-
pensating by executed pryment! /Ar exegutory.
promise to pay, especially. when compensa-
" tion is not omly for bemefits which promisor
has received, but also for injuries to prop-
erty or persor of promisee by reason of serv-
ice rendered.

ﬁ':" Jefferson County v. Hew1tt. ‘206°Ala. 405
- {(6), 90 So.781;

Moses - v. . Tigner. (Ala,,
Sup.)- 16880.194 - Falit.

-Those cases do not 'mean to; aﬂir,m ithat:

+~ the state may recompense for pice ethical.
. obligations, or,do the gourtegus or. geners:
- ous act, without a materigl a.nd substantial.’

claim to payment, though it is Bot énforce- °
able. by law ;. nor that an Executory obhga«'i :
tion’ maybcsoulcutrcd T e
“The opitilon 'of the’ Court bt Appeals
hefe under ° cons:deratmn :!écdgm:es and "
applies the distinctlon’ between &' srippos-
ed moral obligation of the promisor, based
upon some refined sense of ethical duty,
without material benefit to him, and one in
which such a benefit did in fact occur.
We agree with that court that if the bene-

@=For other cases pee same topic and. KEY NUMBER in all Key Nunber Digests and Judexes
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fit be material and substantial, and was to
the person of the promisor rather than
to his estate, it is within the class of
material benefits which he has the priv-
ilege of recognizing and compensating ei-
ther by an executed payment or an execu-
tory promise to pay. The cases are cited in
that opinion. The reason is emphasized
when the compensation is not only for the
benefits which .the promisor received, but
also for the injuries either to the property
or person of the promisee by reason of the
service rendered.

Writ denied.

ANDERSON, C. J, and GARDNER
and BOULDIN, JJ., concur,

NEW YORK LIFE INS. CO. v. ELLIS.
6 Div. 915.

Qourt of Appeals of Alabama.
Feb. 11, 1038,

Rehearing Denied March 8, 1938.

$. Insurance &>365(t)

Statute providing that no misrepresenta-
tion in application for insurance or proof of
Joss thereunder shall void policy unless mis-
representation increases risk of loss, or I8
made with actual intent to deceive, held ap-
plicable to application for reinstatement of
1ife policy {Code 1923, § 8364).

2. lnsurance €2668(7) :

‘Whether misrepresentation of applicant's
health in application for reinstatement of life
policy increased risk of loss or was made
with actual intent to deceive, keld for jury
{Code 19283, § 8364).

3. Insurance =400

Incontestable provision in life policy held
not to preclude plea of fraud in procurement
of relnstatement contract, since insurer’s lia-
bility under original contract depended upon
validity of reinstatement contract (Code 1928,
§ 8364).

[RSSESE———

Appeal from Circuit Court, Walker Coun-
ty; Ernest Lacy, Judge. :

168 SOUTHERN REPORTER

Action to recover disability benefits un-
der a policy of life insurance by Radford H.
Ellis against the New York Life Insurance’
Company. From a judgment for plaintiff,
defendant appeals.

Affirmed.

Certiorari denied by Supreme Court in
New York Life Ins. Co. v. Ellis (6 Div.
944) 168 So. 203.

W. W. Bankhead, of Jasper, and Stokely,
Serivner, Dominick & Smith, of Birming-
ham, for appellant.

Pennington & Tweedy, of j'asf:er, for ap-
pellee.

SAMFORD, Judge. . )

The plaintiff in three counts claims of
the defendant a monthly sick benefit under
the terms of a life insurance policy issued
by the defendant on the 20th day of August,
1923, by the terms of which the defendant
agreed to pay to the plaintiff $20 per month
and also to waive the payment of premiums
if plaintiff becomes wholly and permanently
disabled before the age of 60, subject to all
the terms and conditions contained in the
policy and not here necessary to be set out,
except in so far as they may follow in this
opinion. T

The plaintiff continued to pay the annual’

" premium upon said policy and to comply

with all the conditions named therein until
the month of August, 1929, when he per-
mitted the policy to lapse for and on ac-
count of a nonpayment of the premium.

By the terms of the policy, among other
provisions, there is a clause which reads as
follows: “At any time within five years aft-
er any default, upon written application by
the insured and upon presentation at the
home office of evidence of insurability satis-
factory to the company, this policy may be
reinstated together with any indebtedness
in accordance with the loan provisions of
the policy, upon payment of loan, interest,
and of arrears of premium with 5% inter-
est thereon from their due date.”

On October 22, 1929, in accordance with
the reinstatement clause hereinabove set
out, this plaintiff applied for a reinstatement
upon a form furnished him by the defend-
ant in which the plaintiff stated that he had
not within the past 12 months had any ill-
ness or consulted or been treated by any
physician or physicians. This application
was forwarded to the company, and, based’

@<aFor other cases see same topic and KEY NUMBER in all Key Number Digests and Indexes
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of the prigeipal for a distinct-and separate
offense. ‘We think it clear, that sec. 353.06,
Stats., very definitely- settles this principle.
We are of the view that the court erred in
sustaining defendant!s plea in abatement
to the counts of the.information in which
defendant was. charged with being an ac-
cessory before the fact, that is, as tol counts
2,3, 4,8, 9, and 10 -¢f the information.

. "16]" Clearly the coutt ‘erfed in sustain-
ing the ‘pleas in' abatement as to counts 5,
-6,'and’7 in which defendant ‘was tharged
as, a principal with Catfer as to the em-
bezzlements. In counts 5, 6, and 7 defend-
ant was charged ‘with embezzlement and
fraudulent convetsion as principal. ~The
offense .in each -count-is’alleged to -have
been committed in:cooperation with Carter.
Howévef, Cartér iwas not made a co-de-
fendant, Defendent Hess was -informed
against separately and was put upon a
separate: trial. . 'In “the : following cases it
has been held that even in cases of parties
jointly indicted for -a ¢rime in. which
they were alleged to have acted in concert
that the acquittal of one is no bar to the
conviction of thie other: People v.. Marcus,
1931, 253 Mich. 410, 235 N.W. 202; People
v. ‘Simon, 1926,"218 App.Div. 363, 218 N.Y.
$.'207 ;. Studer. v, -State, 29.Ohio Cir.Ct.Ri
33, affirmed 1906, 74 Ohio St.'S19, 78 N.E.
1139 (mem); Williams w. Commonwealth,
1889, 85 'Va. 607; 8 S.E. 470; -Goforth:v.
State, 1886, 22 :Tex.App. 405, 3 S.W.. 332;
State v .Orr;,.1876; 64 Mo, 339; State v.
Caldwell, 1876, 8 Baxt;; Tenn., 576. -,

" [71" . Defendatit makes the further point
that. the ‘prosecution was commenced by a
complajnt and a warrant entitled State of
Wisconsin v. Albert J. Hess and Lester A,
Carter arid that thereafter, the prosecution
proceeded under separate informations and
separate trials. It is true that the original
complaint filed with the justice of the peace
was against botl Hess and Carter and con-
tained eighteen $eparate counts to all of
which. each entered: a plea -of nat;guilty
and' - iaived preliminary examination.
Thereafter, upon the separate ‘trials,'the
prosecution filed an - information - against
Cartér: containing six: counts, all of which
were.in the original eighteen-counts of the
complaint made to-the justice of the peace
and in the warrant of ‘arrest. Also, when
the wase against defendant Hess: came:on
for-separate trial,:the prosecation filed an
informatiori-against himcontaining: ten-of
the original-¢ounts ‘made to the: justice of
the peace- and’ in his- warrant of arrest:
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There .is no merit in the .contention that
defendant did not have a.preliminary ‘ex- -
amination on the charges -contairied in the
ten counts of the information filed against
him. He waived his preliminary examina~
tipn._,. . ORI G e ey '
We conclude that the order of the court
sustaining defendant’s: plea. in- abatement

. must’ be ‘reversed and: an .order- entéred

overruling the plea in abatement™and for
further proceedings according to-law. . ~
- Order reversed and “record remanded
with directions that an order :be ‘entered
overruling defendant’s ‘plea in abatement
and for further 'proceedings according to

S gm.mnm

et . P R

. T re HATTEN'S'ESTATE.
- FIRST WISCONSIN TRUST €O. v,
s © MONSTED, " ¢ f i

Supreme Court :of “Wikconsin, -
Nov. 7, 1639, .

*  Rehearing Denied Jan. 16,1040..
1. Evidence €=586(2) : - .t i -
- 'Fraud €>58(1) - ¢ RTINS

“In civil ‘action, burden rests:on one al-
leging fraud, .crime, 'criminal - conduct, ‘or
corispiracy .to prove such allegations by
clear and satisfactory evidence, by- such ev-
fdence to Teasonable Zértainty, or by -clesr;
satisfactory and convincing evidence. '

2. Appeal and error &=1012(1) ;... - ... -
On.- appeal ‘to. Supreme ;:Court, .‘trial
court's fact finding, assailed: by appellant;
will be. upheld,’ unless. it s against ‘great
weight and clear preponderance. of evidence. -

3. Appeal and error &=1001(1), .. ..
" Whether. note, for amount of which
payee filed claim against' decedent’s estate,
was signed by decedent, and interlineation
of words, “To be taken from my estate,”
was:in ‘his handwriting, were fact questions
for trial court on :conflicting: evidence; - gt

R

4. Appeal and error €&2994(3), 1012(8). ..
.7 It;is not within Supreme Court's,prov
{ncg on appeal to pass on witnesses’ credibil-
ity or weight of. evidence, as.guch. gquestions
are-for trial court., - .oiig e Bne

L
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5. Executors and tdmlnlstrators e@=221(8) .
.- Evidencé -Keld sufiiclent to warrant trial

court's fin ‘that signature of mote,: for Z 5
rt ding " . y 12 Executors anq admlnlstrators @221(9)

.amount -of which- payee filed claim against .

decedent’s .. estate, --and: Interlineation - of -

words, “T'o be taken from: n’gv estate . 'were
ln decedent'l handwrmng S R IR

-6. Exaeutora and admlnlstratou @22}(9)
Evidence hald suﬂicient to ‘warrant trlal
gourt's ﬂndlng that decedent was. mentally
pompetent to give. note for amount of which
yayee- filed claim against estate, at time of
executingtt. ! T S

7. Bms and notes @=452(8)
- VA dote not supported by conslderation
19’ sﬁb:]ect to defense of’ no conslderat!on as
between ‘parties t:hereto and agalnst one’ who
1s' not holder thereof ln due course. St.1937.
§11633 -

B Bifls anu aotes. @493(3), mu)
Every negotiable instrument ls l(leemed
prima ‘facle to-have 'been- issiied for valua-
- ble consideration, and burden on’ one. asaert-
ing ;want of..consideration therefor to show
‘such !want-'1s same or as.great as’ that of

i

POty a

establishing mistake, which must be clearly -

and. eatisfactorily -proved to ‘reform- written
instrument on such ground, " 8t.1937, § 116.-
20,21680.. . "L

9. Executors and’ tllmlnlstfaturs @22!(9)
Evidence held sufficient to 'warrant trial

court's . finding that . pote, for amount of

which . payee filed clalm - against -.deceased
maker's estate, was. supported by - valuable
consideration of services, meanls and trans-
portation furnished decedent .by gllaix?qgt ,

10. Executors ‘and ‘administrators €-256(6)
-. . The-credibility -andwelght' .of: testimony -

of ‘one'prosecuting clalmagainst ‘decedent’s-
" estatenfor- amount of note,:alleged to have
been exeéuted: by:.decedent -ini; consideration
of services, ‘meals, etec,: farnished : him by
clalmant, uwere ifor trial com't's idetermina~

tion. :'u ,.va'n.i v r‘uivf“ I
ll contrpetg wsl. 78, 1o
j-i.Promisor’s. receipt. of actugl, pengﬁt win
support execptory promise, and . foral ¢
sideratton Jpay .be sufficient to support such
promige,  where promiser originally gqceived
from promisee gsomething of" value snfficlent
to arouse a moral, as dxsting'uished from
legal, obligatlon,
* It-has been ‘held thnt -a “oomnderaﬁpn” .

- mny consist: of a benefif to the promisor -
or a detriment to the promisee, o

[Ed. Note.—For--other: ‘definitions :of:
“Oonsxderation,’.' see Words & Phruul

Evldepce held aumcient l;p support trial
court's ﬂndlngs that deeedent was not. gus-
eptible to: :undue. or Impmper inﬂuence at

.Fime ‘of execuung note ‘payable to one filing

claim - agalnst estate for .amount thereot
that making, execution and delivery of note

,did not lndicate or evldenae exercise of uy-

due lnﬂuence over deoedent by claimant, and
r.hat note was decedent’s tree act and ‘deed.

‘13_. Execu’(ors and Admlnlstrators @227(6)

. The plead{ng of’ clalm against decedent'
estate on decedent’s note, providing for- pay-
ment of attorney's fees by maker i‘t plaqed
in attorney's ‘hands, for collection and sult,
‘was sufficient to permit claimant’s recovery
‘ot such fee, where claim was contested,
though notq was not filed with court .within
nonclaim perlod and claim fled wlthln such
perlod did not ‘'make note part thereof nor
speclﬂcally lncorporate terms concerning
payment of. attorneys fees, g

14. Executors and’ admlnlstratora @258(6)

In proéeeding on claim . against deee-
dent’s estate for amount of note  glven clalm-
ant by décedenl: taét iskues were peculiarly

s

tor determlnatlon by county court.

rowmm, J., _dlsgentlng. :

Appeal from i Judgment of the County
‘Couit of Waupaca. County, A, M Schcller,
Judge. -

Aﬂirmed. ,:.-:T o .

-On -Avgust 4, 1937 Beamce E Monsted
duly filed - two!clums agairist :the 'estate: of
William-H. Hatten, 2a1s0 known ds:Wm: H:
Hattbn, deceased. :: One claiin ‘was for:the
prmc:pal and ‘interest-asserted ito. be dueon
- certain: promissory. note in:the amount of
$25,000, dated: Jatuary; 21, 1937rpayab1e oheé
year after date, withinterest at'the-kite bf
five pot.‘cent -per annum. :‘The iother elaim
was: for "sérvices .rendered, money ‘loaned
and board asrid:lodging ftrrmdhed ‘16 the de:
cedenitiat ihis:special inbtance and fequest
£rom the year 1931:to the date of:his death,
for which the décedent promised.to pay, all
of the reasonable value of $6,000, The
First Wisconsin Trust Company,.adminis-
trator, objected to the allowance: of both
claims. : -It objected to the first mentioned-
claim for the following reasons:::(a) the
note was given without consideration, :(b)
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the note is void if claimed to be an attempt-
ed testamentary gift by the deceased, and
() the note does not state an unconditional
promise to pay a sum certain in money.
It objected to the other claim for the rea-
son that the decedent was not, at the time
of his death, indebted to the claimant either
for services rendered, money loaned or
board and lodging furnished to the de-
‘cedent. ” Thereafter formal pleadmgs were
‘prepared and filed. It was alleged in the
‘complaint as to the first mentioned claim,
‘that on January 21, 1937, William H. Hat-
ten, for a valuable consideration, executed
and delivered to the ¢laimant his certain .
promissory note in writing wherein and
whereby he promised to pay to her the sum
of $25,000 one year after date, with inter-
est at the rate of five per cent per antium,
and that no part of said note had been paid.
‘As to the other claim, it was alleged that
the claimant rendered servicés, loaned mon-
ey and furnished board and lodging to the
said William H. Hatten, at his special in-
‘stance and fequest, for \Vhlch he promised
to pay the reasonable value thereof, and
that such services, etc., were of the reason-
able value of $6,000, no part of which had
been paid, The administrator answered
the claimant’s complaint and . thereafter
served an amended answer in which in
substance it denied having any knowledge
or information sufficient to form a belicf as
to whether the decedent executed and de-
livered the said promissory note, denied
upon .information and belief that the said
note, if signed by decedent, was for a
valuable ' consideration, denied, upon -in:
formation and belief, that any sum was
due or owing to the claimant on account of
said :note irom the estate, alteged upon in-
formation- and belief, that at the time said
note is alleged to have been executed and
delivered by decedent, he was mentally in-
competent, incapable of conducting a trans-
action involving the giving of a note of
the character alleged in the complaint; all
of which the claimant then and there well
knew; that if said note was in fact exe-
cuted and delivered by decedent it was ob-
tained by unlawful and undue influence
exerted over -him by the claimant and was
not executed or delivered by him as his
own free act and deed.” The administrator
denied, upon information and belief, that
the claimant had rendered services, loaned
money or furnished board or lodging to the
decedent or that decedent requested any
such services, loans or board and lodging
or promised to pay for same and denied,
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uponi information dnd belief, that the es-
tate of said decedent was indebtéd to the
‘claimant in the sum of $6,000 or in any
'sum on -account of the: matters alleged. in
the complaint. Trial was had to the court
on June 2nd, 3rd, 4th, 13th, 14th and 26th.
During the early stages of the.trial, the
quantum meruit claim was abandoned and
the trial proceeded on the' claim founded
upon the note. The issues presented were
vigorously contested. Some time after the
conclusion of the trial; written briefs were
submitted to the court. On March 13, 1939,
the court filed its decision, In its decision’
the court recited the facts as it found them
to be and concluded: that the signature to
the note was genmne, that the decedent,

at the time of executing and delivering the
note to the claimant, was competent; that
‘there was adequate consideration to support
it and that the claim based upon the note,

together with interest and attorneys’ fees,
was a valid claim against the estate.
Formal findings of fact and conclusions' of
law were thereafter made and judgment en-
tered on April 1, 1939. From that judg-
ment the administrator - appealed.. Other
facts, necessary to an ‘understanding -of
the several - contraverted- issues, will’ he
-stated in the opinion. : :

Milter, Mack & Fairchild, of Milwaukee,
and Brazeau & Graves, of W:sconsm Rap-
ids, for appellant. -

Benton, Bosser, Becker & Parnell, of
Appleton (David L. Fulton, of . Appleton
of counsel), for respondent,

EEPES

. NELSON, Justice.
‘The administrator contends that the court
- erred in finding that the note was in" fact
signed by decedent or that any part of it
‘was in his handwriting; in finding that
at the time the note was alleged to have
been given, decedent was competent to
conduct the transaction or to give the note
alleged to have been given; in finding a
valuable consideration sufficient to support
the note and that the note, if executed and
delivered by decedent, was given for those
‘considerations; in finding that the note, if
given, was not the result of undue influ-
ence exercised by claimant over decedent;
and in finding that the claimant was entitled
to attorneys’ fees and the amount award-
ed her, The administrator” further con-
tends that the court erred in concluding
that the claimant was entitled to any judg-
ment,
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-The followmg facts are not in dlspute.
The claimant is sixty-four 'years of age;
and has been a resident of New London
for twenty-seven years. She is the widow
of John Winfield Monsted, a physician
who practiced his profession in the city of
New London for many years prior to his
death, which occurred in 1932, The claim-
ant has two sons, Robert Monsted, aged
thirty-five, who owns .and opératcs.a re-
sort at Lake Poygan in this state, during
the summer months and lives with his
mother, the claimant, during the winter
months; John W. Monsted, her other son,
is a physman who has practiced his pro-
fession in the city of New London for
about -eleven years.

William H. Hatten, prior to his death,
which. occurred on March 30, 1937, was
extensively éngaged as a lumberman in this
state and in the south. He resided in New
London during the greater part of his life,
He was very successful in the lumber busi-
ness and was public spirited and interested
in education and politics. At the time of
his death he was a member of the boards
of trustees of Ripon and Lawrence col-
leges, Mr, Hatten never married and for
many years prior to his death, lived at the
Elwood Hotel in New London.. He left an
estate, which’ was appraised at over three
mllhon dollars. Mr, Hatten was not re-
lated by blood or marriage to the claim-
ant or to any member of her family.

It is not disputed that close friendly re-
lations existed between Mr. Hatten and the
claimant and her family, for, more than
twenty-five years.” During all of those
years he frequently was invited to the Mon-
sted  home and often went there without

formal . invitation, where he . was .given
meals and ;where he enjoyed’ithe: coty th
- fhie

panionship. of jthe Monsteds and:the iprivy
ileges of their home Duiring the years ims
mediately. preceding this death his' visits. ta
the Monsted home became more frequerit.
During the last two years preceding his
death, whén he was in New London, he

was at the claimant’s home for meals, three .}

or four times a week. In many respects,
he treated the Monsted home as’ though ‘it
were his own. Mr. Hattéh néither owned
nor drove ‘an putomobﬂem‘ On. many occa-
sions he was transported “in the Monsted
automobile to Appleton and to other cities
and places. Many of these trips were
made at his specific request and for them
the claimant received no compensation.
Many times, without invitation, ke would
. 288 N.W.—18%4

‘claiinant, aré substantially as follows.
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go to the Monsted. .home at regular ‘meal
times and many times after such meal time
was past and was furmshed meals whmh

he seemed to'enjoy.: o

- The claimant testified that on numerous
occasions Mr. Hatten expressed his appre-
ciation to her for all that she had done for
him and stated that some day she would be
paid well for such services. " Two spécific
instances of such promises were detailed
by the claimant. At one time he said to
her: “What you are doing for me you will
be well paid for it,” and on another occa-
sion, in the presence of her son, similarly
expressed himself. After carefully reading
the testimony, it cannot be doubted that dur-
ing many years Mr, Hatten was often in-
vited to the Monsted home and always felt
free to go there without invitation, to en-
joy the privileges of that home, to be trans-
ported in the Monsted automobile on both
business and pleasure trips and all with-
out compensation or the recxprocal g:vmg
or furnishing of meals. - -

Upon the trial, after the note was intro-
duced in evidence, accompanied by testi-
mony that no part of it had been paid, and
the. amounit of the accrued interest, the’
claimant rested, reserving, however, the
right to offer rebuttal testimony. The ad-
ministrator then called the claimant ad-
versely and examined her at some length.
Her testimony thus elicited by the adminis-
trator was in substance that Mr, Hatten
had signed the note at her house on a form
furnished by her to him pusuant to"his re-
quest that at that time she and Mr. Hatten
were ‘alone in her lxbta.ry, which was just
off the living room; ‘that she filled out part
of -the ‘blank’ Spaces in the tofe, i. e, “Jan.
21, 7,2¢One year;!i “Beatrice E. Monsted,”
e Lfive : thousand 00/100,” and that
ords|¥To be ‘taken from my estate,”
wefé Iu the‘ héndwntmg of Mr. Hatten and

she loaned) higm ﬁb money on that day and
thalshé bitered inta no contract with him
on thdt day’ except what might be expressed
the | note. ) ;

u:cmnsta.:ices surrounding  the
giechhon ‘of the note, as testified to by the
On
January 21, 1937, Mr. Hatten came to her
home between twelve-and one o’clock in the’
afternoon and had lunch there, He had
not been invited to the Monsted home on
that occasion. After lunch the claimant
and Mr. Hatten went into the library and
after a while Mr., Hatten said: “Let's fin-
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ish up that note.” - He drew:from his pock-
et a note-form upon which he had -written
“Mrs. J. Monsted.” The claimant said -to
him: “Why not write in:Beatrice E. Mon-
sted. because. my. son’s wife’s name is Mrs,
J.-Monsted as. well as.my own?” He said:
“Have, you another blank?” She said she
had and took from her desk a blank note
form which she had left over from -ad-
ministering her husband’s-estate and hand-
ed it to him. - He handed it -back to her
saying: “You write in your name and the
date.” This she did. Mr. Hatten then
- said:. “Write in $25,000.” .Claimant said:
“My, isn’t that a lot of money?” He, re-
plied: “Well, it isn’t for what you have
done, for me and what. the privileges .in
your home have meant to me: It means so
much to me, what you have done for me
and the privilege of -coming to your home_
and what your family have done for me.’

.- He then told her to write in the interest
r-ate at 5%. After she had done that he sat
down at the desk and took up her pen.” It
was a fountain pen and somewhat stiff and
did not work, very well.. ‘After a time he
succeeded ‘in ‘making the ink flow and
stgned ‘his name to the note,. Mr. Hatten
then ‘stated: “Now this is my obligation.
I.want’ you to come to me. .The Hatten
Lumber Company has nothmg to do with
this.” -The claimant replied: “Why don’t
you write in something to that effect?”
Mr. Hatten drew an .envelope from his
pocket and after writing on it for ‘a time,
wrote of the note, these words:. “Ta be
taken, from amy estate” and handed it to
the. claimant, . The note is .a Judgment
note which reads as follows: -

- “New London, Wis., Jan. 21 1937,

' “One year after:date, I, we, each’ and.
severally promise . tq pay.to the- order of
Beatrice -E. Monsted at New. London, Wis.,
Twenty-five Thousand 00/100 Dollars, Val-
ue received, with interest at 5 per cent, per
annum,’ until paid the- makers, guarantors
and endorsers hereof watve demand notice
of non-payment, protest and notice of pro-
test., And agree to pay all attorneys :fees
and costs if placed in hands of an attorney
for collection or for suit. (Authorization
to . any.. attorney . “to confess Judgment,
omitted. )” . ; ;
“To bc taken from my esta.tc
. “Wm. H. Ha.tton
The words and figures “Jan. 217 “77,
“one 'year,” “Beatrice E. Monsted,” “Twen-
ty-five: Théousand 00/100,” -and “5” were
concededly inthe handwriting of the claim«
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ant. According to her testxmony, the words
“To be taken from my estate,” and the sig-
nature “Wm., H, Hatton," were wrxtten by
Mr.- Hatten.

- We shall content ourse}ves wnth this pre-
lumnary statement and ‘shall "proceed to
éonsider the several contentions of the ad-
ministrator. In considering’ those coriten-
tions, we shall briefly recite the relevant
evidence adduced by the parties, We shall
consider them in the order followed by the
trial ‘court.

- [1] -The admm:strator contends that the
tnal court ¢rred in finding that the: note
was in fact signed by Mr. Hatten or that
any part of it was in his handwriting. This
contention assails the findings of the trial
court that the interlineation: “Tobe taken
from my estate,” and the signature, *“Wm.
H. Hatton,” were in the™handwriting of
Mr. Hatten. While the administrator, in
its amended answer, only denied _having
any knowledge or information sufficient to
form a belief that the decedent executed
and delivered the note, it adduced testimony
tending to prove that the signature of Mr., -
Hatten was a forgery and the words, “To
be taken from my estate, ‘were 1ot written
by him. = The administrator, therefore, :
charged and obviously attempted to prove
that the signature to the note .was 2 for-
gery. In civil actions; where fraud crime,
criminal conduct or consplracy is allege,d,
the burden rests upon him who so ‘charges,
to establish the proof of suth allegations by

- clear ‘and satisfactory evidence, Max L.

Blaom Co. v. United States Casualty Co.;
191 'Wis. 524,-210 N.W, "689; Muska v:
" Apel, 203 Wis. 389, 232:N.W. 593; or by
the clear and satisfactory evidence to-a
reasonable certainty, Lange.v. “Heckel, 171
Wis, 59,175 N.W. 788, or by cleat, satis-
factory and convincing evidence. Parker
v."Hull, 71 Wis. 368, 37 N.W. 351, 5  Am.
St.Rep. 224; Milonczyk v. Farmers Mutual
Fu'e Ins. Co:, 200 Wis, 255, 227 N. W 873

[2] Upon appea.l to thns court, whcn a
ﬁnd.mg of fact is assanled, the finding of
the trial court will be upheld unless it is
against the great; weight and clear pre-
ponderance of the evidence. .,

-.(3,4] - The administfator prdduced John

o F Tyrrell, an examiner and photographer

of questioned documents, ~He had:éxamin-
ed many signatures of Mr. Hatten which
were concededly-genuine and other authen-
tic -writings of Mr. Hatten.: He enumerat-
éd many ways in which in.his opinion: the
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signature: to :thé note:and the - mterlmea-
tion “To be taken from my estate” differed
from the “standards,” the genuine writings
of ‘Mr. Hattep, and ‘finally _expressed his
conclnsion that Mr. Hatten neither ‘wrote
the s:gnature nor the mterhneatxon ‘We
deem it unnecessary ‘tq review his testi-
mony, at length of to point out the many
reasons, for hi§ ‘conclusién. *His testxmony
‘as ‘an’ expert was’ entitled fo drld nodoubt
gwen“”c'areful ‘condideration by the trial
‘court, * However,” his ‘testimony was ex-
‘pert in chdracter and obviously not con-
clisivé, The clalmant, on the other” hand
testlﬁed that she saw Mr. Hatten sxgn the
note and $aw tim write the’ ifiterlineation. |
Mf. E. H. Beécker, who had beén assistant
‘tashier’. of the’ F1rs; ‘Nafional Bank_of
. Oshkosh ' for miofe’ than 'thirty” years and

wlio, for'a. good “share of that' time, ‘had
‘been ‘@ teller at 'that bank, at which Mr,
Hatten 'had done busmess, testified ‘that

‘he wquld pay Mr. "Hitten’s’ check fot' $25 - 7

000 on -that sxgnature, that if it 'was on a
‘blank check that did not contain his name,
he tould, in decordancewith banking cits-
tom,“hot “cash it Géotge W.- Schwarig,
" ah examiner of questxoded ‘dotuments, was
"proguced’ by the ‘claimant.’ He likewise had
compared the s:gnz.ture on the noté with
“otlier genuine'signatures of Mr. Hatten,
had made “photographs and“photographzc
‘enlargeinents thereof in His laboratory in
Chlcago and testlﬁed to his ‘coriclusion that
‘the ‘pumerous genume lignaturcs and ‘the
sighatures fo the' note’ were i the hand-
wnting of one and the same person,” We
think it clear, that in'this state of the rée-
‘ord," it ‘must besaid’ that'a “plain quéstion
of fact was presented and ‘that the credi-
bxl:ty of the witnesses and the weight to be
given their testimony was. for. the trial
court.t Wlule the' admm;strator makes A
persuasive. argument, . bas;d upon, the .tes-

tnnony af Mr. Tyrrell, it is not within, opr .

province to pass. ipon the credibility.of the
witnesses; or- the weight of the, eyxdence. It
the trial coust, who saw,the’ c.la:man: upon
the stand and qbseryed her imannér, of. tes-
tifying, , was . sight!'in ‘deeming her:. testa-
mony . credible, then. obvnousty;,th; signa-
ture to.the note .Was nok:a- forgery.. .ii: 4,

T the recent caser of,Wvlll of MiHer, 201
Wxs 148, 229-N.W." 656,657, the follow-
ing was quoted wtth‘,apprOVaJ from Estate
-of Johnson, 170. Wis. 436, 175 - N.W. 917:

o4ix ¥ % The -positive testimony ::of.

witnesses: 'whose integrity.-and credibility
is otherwise unassailed is:not outweighed
-ot-overcome by the. testimony of handwrit-

G J.N RE; HA‘I"I‘EN'S EETATE
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ing. experts who' express ‘opinions. only.
The -testimony of honest witnesses,: who
state that they know -what they test:fy to,
xs more: couvmcmg than theory"’

5] Havmg in. mmd the rule as t .the
burden of proof .herembeiorq stated and the
‘rulé which requires us to uphold the. find-
ings of a trial court if not against the great
weighti and* ‘lear - preponderance of the
evidefice;: we conclude that' the finding of
ithe ‘trial court’ that both. the signature ‘and
the intérlineation’ are in the handwriting of
Mr. Ha,tten, should not be dxsturbed

[6] The adm:mstrator next contends,
assurmng -for the; purposes of .argument
'that-the note: was: signed; by- Mr, Hattes,
‘that he; was,’ .on January 21, 1937, incom-
petent to: carry through .a transaction such’
‘a8 -claimant. described or.to give ‘a, note
such as is pleaded. . The trial court found
that at the time of the executioni ‘and de-
hvery of said note on January 21,1937, the
‘deceased was, competent to and dld m fact
‘understand ‘and’ comprehend thie tiature ahd
effect of said transaction, ~ Hefe again -is
‘3 finding" as to"a’ plain ‘question of 'fact,
which inder ‘the rule, may ndt be disturbed
inless-against the ‘great ‘weight ‘and’ clear
preponderancé” of the’ evidence:” 'On this
brdnch of the’ case, the’ testxmony is ‘volu-
‘minotis and no attempt will be'imade fully
to review it. Mr, Hatten, at the time of
‘his death on.-March -30, 1937, was in his
-eighty-first- year; It is'tonténded by the
-estate that the real break between his com-
‘petency: and -incompeténcy . occurred - on
February .12,..1935, when: he fell or col-
lapsed in the.middle-of -an icy street in the
city of Appleton, Whether he:had -some
sort :of a stroke, or:sustained injury as'a
iresult :of a fall, daes not:'clearly appear
Arom.the testimony’; vhe was mentally .con-
fised for :sometimerthereafter,:: Therad-
inistrator ,contends that: thei. evidence!
ishows -that: after! that fall heé- rapidly l;e
«came senile and at times: mentally: deficierit,
lunable’ to: carry .onl &: wst:tmfmduf(romuarga:-l
iton: or: tortransact with" mdcnstandmg agy:
lbusiness; 1that ;he :becanié careldss dn!-his'
dress, ‘penurious in hisithabits, -unable: 4t
itimes tp sense where he was even while.on
the streets 0f: New :London;. that he was
subject to delusions and hallucinations, at
times .became confused iin'many ways and .
lost the “ability: to- remember’ names, - faces,
familiar places .or. routes . with: ‘which :he
had .formerly -.been - thoroughly :familiar.
Much of the: testimony describing Mr. Hat-
-ten’s “physical and mental condition during
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the years 1936 and 1937, up to the time
of his death, was given by his business as-
sociates, Hartqulst, Freeman, Feathers and
Norris. Mr. Hartquist testified that it was
difficult to discuss business matters with
Mr. Hatten in the office when he would
‘have. “those spells, when he was not him-
self.”

“We ' would say, ‘Let’s wait until }us
mind clears and he is in better condition,’
and we would try to get him to have a
good night’s sleep. His condition was not
the same at various times during the day.
If we could get him to sleep well at night
80" he would gét the better part of his
night’s sleep then he would be :all right
in the morning, but towards noon he would
start to float off and talk about a lot of
"peculiar things that'we knew there was no
‘use talking business with him any further.”

Mr. Hartquist further testified s

“His mind opened and closed is what I
have always said. Open when he was
normal and we could talk to him. When it
closed it was a blank and he would want
to talk about men marchmg through his
‘room .or this .man in his window. He
thought there was a man in_his window.
We found Iater that it was his own re-
flection in the mirror so we hung a piece
of paper over the mirror so he could. not
see that man.”

“"Mr. Hartquist test:ﬁed that - durmg the
times when Mr, Hatten's mind was shut he
was not capable of conducting a transac-
‘tion. such as was involved in giving-a note
of $25,000. - On cross-examination, Mr.
Hartquist, however, testified that Mr. Hat-
ten .was present at the annual meeting of
the Hatten Lumber Company on January
1, 1937; that his mind was active and well
. on that day; that.he had times when his
mind was quite normal,—during the entire
months of January, February, and March,
up to the time of his last sickness, On
these occasions, the witness was of the
opinion that he would be able to understand
the nature and effect of a business trans-
action, He testified that he would say that
Mr. Hatten was in good shape on January
30, 1937, when he signed a check for $10,-
000 as a gift to the city of New London
for a park; that at that time he was com-
petent and mentally alert so as to be able
to understand the nature and effect of a
business transaction. Mr. Hatten was the
president of the Hatten Lumber Company
up to the time of his death and signed
checks for. the Hatten Lumber Company,
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-which -were countersigned by Mr. Morse,
as treasurer,

"'Mr. Freeman testified that Mr. Hatten
executed certain papers and documents in
1936 and 1937 and that he was competent
at times so to do; that after he had slept
the night before he would be very good;
that there were times when he would talk
all right and seemed to be all nght and
then we would take up propositions with
him; that at those times we thought his
mind would be clear and he would be per-
fectly normal and that that condition ex-
isted up until the time he went to the
hospital. Mr. Freeman likewise: testified
to incidents revealing that Mr. Hatten was
at times suffering from delusions  and
hallucinations but likewise testified - that
when Mr. Hatten got a good night’s rest
he was in better condition during the fore-
‘part of the day than he was in the after-
noon; that he considered -Mr. Hatten
competent to transact business on January
S, 1937, when he in fact executed-a deed;

jthat on November 2, 1936, when Mr, Hat-

ten signed -a contract as presldeut of the

‘Hatten Lumber Company he was mentally
-competent to execute that agreement;
‘that on January 30, 1937, when -Mr, Hat-
‘ten delivered the $10000 check to the park
.committee for the use of the city of New
‘London, Mr.
.transact business; .that that was a day

Hatten was competent to

‘'when_Mr, Hatten was bright; and that in
his opinion Mr. Hatten at that time would
have been competent and able to. under-

“stand the nature and effect of z business

transaction such as the_.cxecutm;x of the
note in question. .

Mr. Norris, an employee of the Hatten
Lumber Company, testified that during the
last four or five months of Mr. Hatten’s
life he was at times normal and at other
times not normal. There were other wit-
nesses who testified on behalf of the ad-
‘ministrator to incidents and actions tend-
ing to show that at the times of their
occurrences Mr. Hatten was incompetent.
On the other hand, there were witnesses,
other than the claimant, who saw him
quite often during the year or so before
his death, and who testified that at those
times he was normal and able to talk ra-
‘tionally and coherently and discuss current
subjects such as. politics: and education;

‘that at such timés he was competent to

enter into a business transaction and able
to understand the nature and effect of it.
Robert Monsted, the claimant’s son, who
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lived' at home during the winter times,
often saw Mr. Hatten at his mother’s
home and talked to him. - He testified that
at those times there was nothing in Mr.
Hatten’s conversation to indicate that he
was mentally incompetent. Mr, Jennings,
who with a group of other men was in-
strumental in obtaining the $10,000 dona-
tion for the park from Mr, Hatten, testi-
fied that Mr. Hatttn was competent on
January 30, 1937, to transact business and

on that day was perfectly competent to do.

business.. Mr. Jost, cashier of the First
State Bank 6f New London, saw Mr. Hat-
ten frequently during 1936 and 1937, and
talked with him on many occasions. He
testified that . the .conversations had with
Mr. Hatten at those times revealed that
he was intelligent, and alert and that when-
ever he talked to Mr. Hatten his conversa-
tion appeared ta be intelligent. There
was, considerable .other testimony to the
same effect. 'The administrator adduced
no testimony relating to Mr. Hatten’s
mental condition on January 21, 1937, the
day when he executed the note in question,
except that given in response to hypotheti-
cal questions, L

: Dr; Herbert W. Powers of Milwaukee,
an expert on ‘mental diseases and mental
disorders, testified in response to a long
hypothetical question, that in his .opinion
Mr. Hatten was incompetent on January
21,1937, that at that time he did not have
the ‘mental capacity to ;recall services, in
_ recognition of which it is claimed the note
was given, or to consider and determine
whether there rested on him a legal .or
moral obligation to make payment there-
for, or to weigh and consider the value of
such services and then .exercise a reason-
able judgment in reference to all of such
things. Dr. F, J. Pfeifer, produced by
the administrator, testified in response to
the hypothetical question, that on January
21, 1937, Mr. Hatten was incompetent to
do business. However, on cross-examina-
tion and in response to a modification of
the hypothetical question propounded, he
testified that in his opinion Mr. Hatten
was competent when he signed the note,
The doctor further testified “that a person
suffering from senile dementia has lucid
intervals, if they are brought on from the
outside. Generally they need a little en-
couraging” . . "

It is clear that all of this testimony bear-
ing upon the mental condition of Mr.
Hatten reveals that at times he was in-
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competent and at other times competent to
transact business. A pure question of
fact was presented by the evidence ; the
credibility of the witnesses and the weight
of their testimony was for the trial court.
Under the established law, we: cannot say
that the finding of the court that Mr., Hat-
ten was competent on the afternoon of

January 21, 1937, when he executed the

note, is against the great weight and clear
preponderance of the evidence,

. The administrator further contends that
the court erred in finding that there was
a valuable consideration sufficient to sup-
port the note and that the note was given
for those considerations. "The trial court
found in substance that for twenty-five
Years prior to January 21, 1937, the claim-
ant had rendered services, furnished meals
and extended the privileges of hér home
and the .use of her automobile to the de-
ceased at his express instance and request;
that on two specific ‘occasions during the
year 1936, and on numerous other occa-
sions, he promised to pay the claimant for
such services, meals, privileges and the
use of her automobile; that such servicés;
meals, etc., were not intended by the claim-
ant to be gratuitous, and they were -fir-
nished and extended with the intention and
expectation of being paid therefor; that
said services, etc., were of miaterial and
pecuniary value to the deceased and. that
the deceased deemed himself to be legally
and morally indebted ‘to .the claimant
therefor in the sum of $25,000, which he
considered to be fair compensation to
claimant for the same and that the consid-

‘ération for said note was the services,

meals, privileges of the home and the use
of the claimant’s automobile.

[7,8] Were we required to détermine
whether the services, meals, etc., were rea-
sonably worth ‘the sum of $25,000,—in
other words, if this action were one to re-
cover quantum meruit, we should have no
hesitation in holding that they were not
reasonably worth that amount. That ques-
tion, however, is not before us. The
claimant’s claim is founded upon a nego-
tiable promissory note. There must, of
course, be consideration to support it,
otherwise it is subject to the ‘defense of
0o consideration as between the. parties to
it and as against one who is not a holder
in due course. Sec. 116.33; Stats. Every
negotiable - instrument is deemed prima
facie to have been issued for a valuable
consideration. Sec. 116.29, Stats. Want
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of consideration may; of coiirse, be’ shown
but the. burden :upon him who asserts such
want: of consideration is-the same, -or .at
least as great as that required to establish
a mistake. Estate of Flier], 225. Wis,'493,
274 N.W. 422. .To reform a written ifr
stefiment on':the ground .of - mistake, the
proof must be clear and -satisfactory.
Hoeft v. Kuhnz, 214 Wis. 187, 252 N.W.

“\alye is-any consideration sufficient to
support a simple contract. An antecedent
or pre-existing debt constitutes value.”
Sec. 116.30, Stats. ..., .

In 7°Am.Jur. sec. 234, p. 927, under the
title *Bills and Notes,” it is stateds 2 "o
“Legal consideration may be of dlight
value, or it may be a trifling benefit, loss;
or act, or it may be of value only to the
promising party. It may be of “indeter-
minate value, such as property the value
of which is incapable of reduction to any
fixed ‘sum. and is altogether a matter of
opinion, the good will of a business, per-
sonal services, or an act which ‘affords the
. promisifig party pleasure or gratification,
pleases his fancy, or. otherwise merits, in
his judgment, his appreciation.” . =

- Tt is also said, in that same section: ;.

. #The-law concerns itself only with .th

existénce of legal consideration-for a con-

tract. . Mere inadequacy of -the considera-
tion-is not.within this concern.. The. ade~
quacy.in fact, as: distinguished :from value
in law, is for. the parties to judge for.them-
selves.” There is no: rule by which.the
courts can be guided if once they-undets

take.the determination of such adeguacy.’

However,. nothing is consideration. that is
not regarded as such by both parties.”

See also, Estate of Miller, 173 Wis. 322,
181 N.W. 238, 240, where it was said:
“Whether or not.a consideration is.ade-
quate is a matter exclusively for the de;
cision of the parties., 1 Williston on Con-
tracts, par. 140.” and also, Rust v. Fitzhugh,
'132. Wis. 549, 112 N.W. 508, .511, where
it was said: . “Generally speaking, a valu-
able .consideration however, small is suffi-
cient to_support any contract; that inade-
quacy, of consideration alone is not a fatal
defect.”. (Citing cases.) ]

. In :Shelden v Blackman; 188 Wis. 4, 205
N.W.: 486, 489, a claim..for $30,000, based
upon a written promise to. pay at death and
an  acknowledgment - of - indebtedness for
services rendered, was upheld. The estate

oent
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defended on the ground that.the iconsidera-
tion was inadequate.- It was there said:
“In this case the services had béen rer-
dered under such conditions and wereof so
intimate and delicate a character that their
value could be estimated with' no degreé
of mathematical cerfainty. - No one knew
their value so well as Mr. and Mrs. ' Wilkin-
son, and if he had not ‘appreciated their
value he would have been guilty of gross in-
gratitude. Evidently he did realize their

‘worth, and desired to' make liberal- com-

pensation, which he had the’ perfect right
to do,: . If he deliberately chose'to pay more
than the sevices were really worth, he had
the right to do so. To recéive the con-
sidération and respect of others, and to ‘be
able to be generous in Tater life, are among
the motives which prompt men t¢''practice
economy ‘and self-denial; There had been
a consideration of inestimable’ value for'the
execution of thé note, 'and it' was in no
sense 4 gift. The ufmost tHat can'be faifly
claimed'is' that ' the consideration for thé
tiote' was inadequate. - But under such facts
as here exist meére ifiadequacy does fiot
amount to a Failure or partial failure of
consideration, * * * There 'is " abun-
dant authority for the rile that, when the
value of.;services is indefinite or indeter-
minate, or largely a matter:of opinion, the
courts  will not substitute their judgments
for that of the contracting parties.” 1 - -
- Substantially similar language was used
in Estate of McAskill, 216 Wis. 276, 257 N.
W. 177, 179; -in upholding :two claims
#gainst that estate” based on promissory
notes given iri acknowledgment of services
and care, deemed by’ the promisor not to
have been paid for by the regular monthly
compensatior - theretofore paid,: the court
gaid: ' - o .
“Under sitch ‘circumstances, €ven though
the value of the services may be deeme
by others to be less than 'the promised
amount, that does not necessdrily’ warrant
holding that there is a failure, or partial
failure, of cotisideration.  When the value
of services performed ‘tthder such circum-
stances is ‘indefinite, or indeterminate, or
largely a mattér of opinion, the courts will
not substitute their judgment for that of
the contracting parties. No dne knew the
valué of the services as well as McAskill.”
"In Citizéns’ National Baik of. Pocomoke
City v. Custis, 155 Md. 173, 141 A, 556, 557,
a claim- for $10,000 based: upon a promis-
sory note executed by the -deceased; was
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tpheld. : The evidence showed that- the
claimant lived near to the home of the de-
ceased and had rendered, during a.consider-
able period of time, personal services to the
deceased, in recognition of which the note
in suit was given. The court said: .; ::
“A sufficient reference has been made'to
the testimony for the plaintiff to indicate its
nature dnd- effect. - It tended to prove that
the plaintiff' rendered valuable and’fong-
continuéd services to'the defendint’s testa-
tor, for which he felt obligated to pay, and
for which the note in question was intended
4s ‘compensation. 'The decedent was in a
position to estimate the valie to him of the
ministrations which he thus accepted from
oné with whom he had no family relation-
ship. “His resourées were ample for the
payment 6f thé note by which his dpprécia-
- tion of the service was given practical ex-
pression, Tt would not be proper to hold
that'the note was without consideration be-
catise ‘the ‘reward it provided ight be re-
garded ‘as unnecessarily generous.” )
"5 [9,10] Under 'the law, which requires
clear and satisfactory proof of want of con-
sideration, . the trial court -may. well have
concluded that the administrator failed to
meet that burden, - It must be held that the
finding .of the trial court, that the note. was
supported.by a valuable consideration, can-
not he said to be against the.great weight
and clear preponderance of:the - evidence.
The finding of. the trial court was pbviously
largely based upon -the testimony of .the
claimant.: Her credibility and the weight of
. her testimony. were for the t
termination, - - . .- .
[11] Moréover, in this’ §tat€ we have
adopted what is said'to be: the: liberal ‘rule
as ‘to' moral consideration ‘and ‘have held
that a receipt by-the promisor of an actual
benefit will support an ‘executory, promise
and that .a moral consideration may be
sufficient to.support an executory promise

¢where;, the .promisor . originally. .received

from the promisee pomething of yalue.suffi.

gient|to; aroyse, 2 moral, as distinguished

from: 4 .legal, , obligation.” ., Park . Falls
State Bank:y. Fordyce, 206 Wi
238 IN.W.
Elbinger: ;... Gapitol i& : Teutonia . Co.,, 208
Wis. 143, 242: N.W. 568,,569, in. comment-
ing upon, the holding in Park Falls. State
Bank v. Fordyce, supra, it-was said: . .
“We tliére held that.whenever the prom-
isor has originally received valite, material
pecuniary benefit, under circumstances giv-

fées imdei""the'f;prbﬁs ofi"laf (ke “ad

g MU VU 56285635:
6#;5181 ..79 'A'L'Rv,l;is?c' In-

ing rise to a moral obligation on his part
to pay :for that which he has received, it is
asufficient consideration -to ..support: a
promise on his part to pay therefor.”: See
also, Estate of Smith, 226 Wis.' 556, 277 N.
Woldl: - 0 v e -
. "In'Onérud v’ Paulsen, 219 Wis. 1,261
N.W. 541, 542, it was said:’ “A considera-
tion may' consist of a beneéfit to thé promi-
iSor or a detriment”to the promisee.” and
the ‘law stated in Park Fills ‘State Bank
v. Fi ordyce, supra, was again followed.
. [12] The defendant further contends
that the proven facts raised a presumption
of undue influerice which the claimant has
not met. ’ ' ’
In viewi of -the. fact that the evidence
relating ito the ‘execution of thé note-has
been fully .recited and much of the evi~
dence relative to the mental condition- of
the: deceased has been recited, we see no
useful purpose in-reciting the ‘evidence in
connection with the issue of undue -in-
fluence,.. - : T le
.. The trial court found that on January
21, 1937, the deceased was not susceptible
to undue or improper influencé; that the
making, execution ‘and delivéry of the note
did ‘not indicate or evidence that'undue in-
fluence on the part.of ‘the claimant had
been exercised; that'the claifnant 'on that
day ‘or at any time prior thereto had exer=
cised or had 'a disposition to exercise any
undié of improper influence over the de-
ceased in the making of the note; ‘and
that the note was the free act and deed
of the deccased. :We :are ofi'the: opinion
that those findings are.not against the great-
weight ‘and clear preponderance of ithe -
evidence and therefore may:not be dis-
turbcd. P L B : N
~[13]' The * administtator ' furthes con-
tends that the court erred ‘in'holding that
the claimant was entitled ‘to -recover, in
Bidition. to the ‘principal of fhe hote ‘and
Interest, the" suth of “$1,325 a¢' at rneys
‘the' provi te }hiait
thé"‘ﬁaakéi,la.érges “to 'pay 4 hitt'mims;~ fees

and"costs'if placed ih the Handd &f'an at-

N

“torney, for collection or suit.” This con-

tention' is: grounded upon 'the- fact that
the note itself was not filed with' the court
within: the : non-claim- period. .and. that the
claim filed within that period did not make
the note a part of the claim or specifically
incorporate into the .claim' the terms . con-
cerning -the payment ‘of attorney’s fees
contained therein. ' The claimant, in bath
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the original claim filed -and in her’ com-
plaint, pleaded a claim based upon a prom-
issory note. That was sufficient to permit
a recovery .according to the terms of the
note, and the attorney’s fees were within
the scope of the claim. Had the claim
been allowed and paid without a contest,
the claimant would not have been entitled
to attorney’s. fees. Merely filing a claim
against an estate would hardly be. con-
sidered as an act of placing the note in the
hands of an attorney for collection or for
suit. Compare, Estate of McAskill, supra.

In our opinion the trial court was justi-
fied in allowing the -plaintiff reasonable
attorney’s fees,

[14] We may say in conclusion that
every finding of the county court which
the administrator contends was not sup-
ported by the evidence is upheld on the
ground that it is not against the great
weight and clear preponderance of the
evidence.: Had the county court found
as the administrator contends it should
have found upon the evidence, such find-
ings doubtless would have had to be upheld
for the same reasons. The issues of fact
were peculiarly for the determination of
the county court. The.trial court reserved
its decision for several months after hav-
ing had the benefit of full arguments made
in the written briefs. Its decision reveals
careful study and analysis of the issues
and a knowledge of the applicable law.

Judgment affirmed. :

FOWLER, Justice (dissenting).

- To the rulings of the court that the
findings of the trial court that Mr, Hat-
. ten signed the note in suit, that he was
mentally competent at the time he signed
it, and that-there is no evidence that his
signature was procured by undue influence
exerciséd by the defendant, must be, sus-
tained, I agree. These findings can not
be said to be against the great weight
and clear preponderance of the evidence
and therefore must be sustained on appeal.
But | can not go any further with the court
than this. :

The three findings of the trial court
above referred to being sustained it fol-
lows that Mr. Hatten could by will have
bequeathed to the defendant $25,000 if he
wanted to. The note in suit is not a will
for want of execution with the formalities
required for a will. Also he might have
made -a gift of $25,000 to the defendant if
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he wanted to, but a promissory note’is hot
a gift, but only an unexecuted promise to
make a gift. Tyler v. Stitt, 127 Wis, 379,
106 N.W. 114; In re Smith’s Estate, 226
Wis. 556, 277 N.W. 141, - -

It is true that a promissory note payable
after the death of the maker may be en-
forced if it is supported by a valuable con-
sideration. A good .consideration is not
sufficient. Smith .case, supra. But “an
alleged indebtedness or liability that does
not in fact exist or which is not a binding
and legally enforcible obligation of the
obligor can rot ordinarily constitute a con-
sideration for a bill or note~ 10 C.J.S,,
Bills and Notes, page 605, § 150; 8 Corpus
Juris 216, notes 48, 50. - There are of course
exceptions, as notes against which the
statute of limitations has run-and notes
which have been discharged in bankruptcy.
But under the rule above stated the con-
sideration of the note in suit, if. there is
any, must rest on the -facts that a con-
tract existed. between Mr. Hatten and the
defendant that he would pay her for the
things furnished him and that he execiited
and delivered to her this note as com-
pensation for those things. I can not read
from the evidence in this case any such
agreement. Such agreement if it existed
must be made out from the testimony of
the defendant herself. It is true that the
instrument in suit is a negotiable promis-
sory note reciting that it was given for
value received, and that there is a pre-
sumption in the first instance that it was
given for a valuable consideration.  But
when the testimony shows precisely what
the consideration was, the presumption is
of no avail to support the note.

The festirm_:ny of the defendant so far as
it bears on the consideration for the note
is as follows: . -

“The consideration of the note was for
the privileges that he had had in my
home over a period of a number of years,
for the services that had been rendered to
him through my family and myself over
a period of years, for privileges that I
had made for him and for other things I
did for him that he considered of value
to him to the amount of what he paid for
my obligations - * * * Iknew Mr. Hatten
for twenty-five years, - At times he came
{o my home for meals during that entire
time but not so frequently as in the last
seven years. Sometimes he would be there
for a couple of meals a week during -the
last seven years and sometimes I would not
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see him for a month, and then when my
husband was sick he was there probably a
couple of times a week and then later
three times a week and in the last year he
‘averaged about three or four times a week.
He usually stayed and visited a while after
meal time. Sometimes he would stay for
_the evening. Sometimes he would come
up before church Sunday morning and
bring" his collar along in his pocket, and
would go in and get himself ready to go to
church, and he would come there for lunch
and spend the affernoon and along towards
evening he would go home, Sometimes my
son would take the car and take him home.
“On one occasion Mr. Hatten came up
there and laid down on the studio couch,
He claimed his hotel room was very cold
and he would be almost frozen. T would
statt the fire int the firéplace and he would
g0 on the couch and fall-asleep. ' This:
night I came down in the morning and he
was still there. ‘Several times in the even-

ing he would fall asleep ‘and I would let’

him lie there and would call my son and
he would come over. . Once it bothered me
because he was sleeping so soundly. I
called up my son and had him look him
over and he said, ‘he is having the sleep of

his life, let him sleep and I will come over

later” Mr. Hatten was very sensitive. I
would have my son drop in, not letting
him know he was coming there to take him
home. On that occasion he slept pn the
studio couch in the library. * * *°

“I was asked, ‘You weren’t doing it with
the expectation of getting' money? And
I answered, ‘No:sir, I wasn’t doing. it ex-
pecting to receive money at that time, al-
though I felt as though what we did for
him' I should be paid. I did not feel as
though 1 could afford to take him out in
my car as much as I did!’

“I was asked whether it' registered very
sharply with me, and I ansivered, ‘I felt as
though if he wanted to pay me all right,
if'he didn’t all right. That is the way I
felt about it That is .my feeling at
present, * * = . ) )

“I mean I rendered these same kind of
services for twenty-five years. He never
said anything about the period of time dur-
ing which I had been kind to him, He
did say he appreciated the privileges of my
home and what my family and I had done
for him. The services I rendered as the
hostess in the home were the usual acts of
hospitality I or anyone else would render
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to a guest in the home, * * * I never
presented this note to Mr. Hatten for pay-
ment,” o '

From this testimony 1 am unable to see
how any one can spell out any legal obliga-
tion on Mr, Hatten's part to pay the de-
fendant for what the defendant did for
him. It seems to me plain that had the note
not been given, the defendant would not
have made any claim against Mr, Hatten
or against liis estate, and that if she had
it would not have been.enforcible as a
legal obligation. Confessedly there was
no legal obligation to pay for anything
but the meals and use of automobile fur-
nished. All else was a mere courtesy ex-
tended by one friend to another. While the
defendant undertakes to include twenty-
five years in the period during which these
things were furnished, whatever of them
was furnished prior to the death of the
defendant’s husband, was not due and
recoverable by the defendant, if due and
recoverable at all, but by the defendant’s
husband, who lived until November, 1932.
Thus the defendant could recover if at all
for only meals and automobile service fur-
nished for the seven years after. her
husband’s death. The value of the meals
furnished could. hardly have exceeded $200
during this period. The value of automo-
bile service recoverable could hardly have
been as much as that.

From the testimony quoted I can not spell
out a legal obligation of Hatten, nor can
I see how the trial judge could.

Were we to discard all of the defend-
ant’s testimony but that to the. effect that
she expected to be paid for what she did
for Hatten and her testimony that Hatten
said—on two occasions—that she would be
paid for what she did—I can see nothing
more than an agreement to pay her the
value of the service rendered, which as
above stated would not exceed $400 or $500.
For this $25,000 is demanded. To my
single-track mind the most recoverable
would be the value of the things furnished.

-The rest included in the note was a mere

attempt to make a gift, a mere unfulfilled
promise to make a gift. To make the
things furnished constitute a consideration
for the amount of the note there must be
some reasonable relation between the value
of the things furnished and the amount of
the note. The amount of the note must
constitute by force of some process of rea-
soning no more than permissible reasonable
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compensation for the things furnished,
Else the way is opened for the plundering
‘of estates through the subterfuge of getting
mere promises to make gifts and invalid
attempts at testamentary dispositions de-
clared enforcible contracts, Suppose in-
stead of writing in the note “Twenty-five
thousand dollars,” Hatten had written in
“Twenty-five hundred thousand dollars.”
Would any court have held the note valid
as supported by a consideration? Upon
the reasoning here relied on a note for
$2,500,000 would be valid if the instant note
is. .

Two decisions of this court are relied on’
in particular as supporting the instant
recovery, Sheldon v. Blackman, 188 Wis.
4, 205 N.W. 486, and Estate of McAskill,
216 Wis. 276, 257 N.W. 177. The facts
in these cases taken as a whole are as far
from the facts of the instant case as
noon is from midnight, as a reading of
the opinions in these cases will show. Be-
gides it is said in the Sheldon case [188
Wis. 4, 205 N.W. 489],—

“There might be circumstances under
which the inadequacy of consideration
might be so grossly disproportionate to the
value of the benefit received or the serv-
jces rendered that a court might feel justi-
fied in refusing to enforce the contract.”

The circumstances of this case, if ever
there might be such circumstances, not only
justify but in my opinion compel this
court to refuse “to enforce the contract”
if there was a contract.

The defendant drags in, and the opinion
of the court seems to sanction it, the case
of Park Falls State Bank v. Fordyce, 206
Wis. 628, 238 N.W..516, 79 A.L.R. 1339,

. as holding that a-mere moral consideration
will support a promissory note. The case
in my view goes to no such extent. The
holding of that case is correctly stated in
Elbinger v. Capitol & Teutonia Co., 208
Wis. 163, 165, 242 N.W. 568, 569, as
follows: _

_ “We there held that whenever the prom-
isor has originally received value, material
pecuniary benefit, under circumstances giv-
ing rise to a moral obligation on his part
to pay for that which he has received, it is
a sufficient consideration to support a
promise on his part to pay therefor.”

To the same effect is Estate of Smith,
supra. : :

In my opinion the judgment of the coun-
ty court should be reversed and the claim
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disallowed; or at most allowed only to the
extent of the value of the meals and use
of the automobile furnished by defendant
after the death of her husband,

w
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In re JOHNSON'S WILL,
KRUEGER v. JOHNSON.

Supreme Court of Wisconsin, .
Nov. 7, 1939, ’

1. Appeal and error &>1012(1) -
" In conmsidering trial court’s fact find-
ings on appeal, Supreme Court’s principal
concern is to. determine whether such find-
ings are against great welght and elear
preponderance of evidence. .

2. Exocutors and administrators €256(6)
Evidence hkeld sufficlent to support trial
court's findings that instrument providing
that signer’s estate must pay named woman
stated sum within three months after sign-
er's death was delivered to her by signer in
payment and satisfaction of all her clajms
against him for services pald for only in
part and hence was. contractual, not testa-.
mentary, and supported by consideration. .

8. Contracts €249

An instrument, providing that signer's
estate must pay named woman certain sum
within three months after signer’s 'death,
held not intended as gift to take effect after
his death, but contractual in character as
delivered to such woman in satisfaction of
signer’s indebtedness to her for services
rendered, and hemce not canceled by provi-
gions in instruments subsequently executed
by signer.

4, Appeal and error €5203(3)

Error may not be assignéd on ground
that testimony, admitted by trial court with-
out objection, was incompetent as concern-
ing witness’ tramsactlons with person since
deceased.

FOWLER, J., dissenting.
P —

Appeal from a judgment of the County
Court of Monroe County; Harry N. Per-
ry, County Judge, presiding..



[1947] K.B. 130
Central London Property Trust Limited v. High
KING's BENCH DIVISION
1946 July 18.

Central London Property Trust Limited v. High Trees House Limited.
KING's BENCH DIVISION
Denning J .
1946 July 18.

Contract--Agreement intended to create legal relations--Promise made
thereunder--Knowledge of promisor that promisee will act on promise--Promise acted
on--Enforceability of agreement without strict consideration--Agreement under
seal--Variation of by agreement of lesser value--Estoppel.

By a lease under seal dated September 24, 1937, the plaintiff company let to the
defendant company (a subsidiary of the plaintiffs) a block of flats for a term of ninety-nine
years from September 29, 1937, at a ground rent of 2,5001. a year. In the early part of 1940,
owing to war conditions then prevailing, only a few of the flats in the block were let to
tenants and it became apparent that the defendants would be unable to pay the rent reserved
by the lease out of the rents of the flats. Discussions took place between the directors of the
two companies, which were closely connected, and, as a result, on January 3, 1940, a letter
was written by the plaintiffs to the defendants confirming that the ground rent of the premises
would be reduced from 2,5001. to 1,2501. as from the beginning of the term. The defendants
thereafter paid the reduced rent. By the beginning of 1945 all the flats were let but the
defendants continued to pay only the reduced rent. In September, 1945, the plaintiffs wrote to
the defendants claiming that rent was payable at the rate of 2,5001. a year and, subsequently,
in order to determine the legal position, they initiated friendly proceedings in which they
claimed the difference between rent at the rates of 2,5001. and 1,2501. for the quarters ending
September 29 and December 25, 1945. By their defence the defendants pleaded that the
agreement for the reduction of the ground rent operated during the whole term of the lease
and, as alternatives, that the plaintiffs were estopped from demanding rent at the higher rate
or had waived their right to do so down to the date of their letter of September 21, 1945.

Held:

(1.) that where parties enter into an arrangement which is intended to create legal relations
between them and in pursuance of such arrangement one party makes a promise to the other
which he knows will be acted on and which is in fact acted on by the promisee, the court will
treat the promise as binding on the promisor to the extent that it will not allow him to act
inconsistently with it even although the promise may not be supported by consideration in the
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strict sense and the effect of the arrangement made is to vary the terms of a contract under
seal by one of less value; and

(2.) that the arrangement made between the plaintiffs and the defendants in January, 1940,
was one which fell within the above category and, accordingly, that the agreement for the
reduction of the ground rent was binding on the plaintiff company, but that it only remained
operative so long as the conditions giving rise to it continued to exist and that on their
ceasing to do so in 1945 the *131 plaintiffs were entitled to recover the ground rent claimed
at the rate reserved by the lease.

ACTION tried by Denning J.

By a lease under seal made on September 24, 1937, the plaintiffs, Central London
Property Trust Ld., granted to the defendants, High Trees House Ld., a subsidiary of the
plaintiff company, a tenancy of a block of flats for the term of ninety-nine years from
September 29, 1937, at a ground rent of 2,5001. a year. The block of flats was a new one and
had not been fully occupied at the beginning of the war owing to the absence of people from
London. With war conditions prevailing, it was apparent to those responsible that the rent
reserved under the lease could not be paid out of the profits of the flats and, accordingly,
discussions took place between the directors of the two companies concerned, which were
closely associated, and an arrangement was made between them which was put into writing.
On January 3, 1940, the plaintiffs wrote to the defendants in these terms, "we confirm the
arrangement made between us by which the ground rent should be reduced as from the
commencement of the lease to 1,250l. per annum," and on April 2, 1940, a confirmatory
resolution to the same effect was passed by the plaintiff company. On March 20, 1941, a
receiver was appointed by the debenture holders of the plaintiffs and on his death on
February 28, 1944, his place was taken by his partner. The defendants paid the reduced rent
from 1941 down to the beginning of 1945 by which time all the flats in the block were fully
let, and continued to pay it thereafter. In September, 1945, the then receiver of the plaintiff
company looked into the matter of the lease and ascertained that the rent actually reserved by
it was 2,5001. On September 21, 1945, he wrote to the defendants saying that rent must be
paid at the full rate and claiming that arrears amounting to 7,9161. were due. Subsequently, he
instituted the present friendly proceedings to test the legal position in regard to the rate at
which rent was payable. In the action the plaintiffs sought to recover 6251., being the amount
represented by the difference between rent at the rate of 2,5001. and 1,2501. per annum for the
quarters ending September 29, and December 25, 1945. By their defence the defendants
pleaded (1.) that the letter of January 3, 1940, constituted an agreement that the rent reserved
should be 1,2501. only, and that such agreement related to the whole term of the lease, *132
(2.) they pleaded in the alternative that the plaintiff company were estopped from alleging
that the rent exceeded 1,2501. per annum and (3.) as a further alternative, that by failing to
demand rent in excess of 1,2501. before their letter of September 21, 1945 (received by the
defendants on September 24), they had waived their rights in respect of any rent, in excess of
that at the rate of 1,2501., which had accrued up to September 24, 1945,

Fortune for the plaintiffs. The plaintiffs are entitled to recover rent on the basis of it
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being at the rate of 2,500l. a year, the amount reserved by the lease. The document in
question was under seal and consequently could not be varied by a parol agreement or an
agreement in writing not under seal. If there was a fresh agreement, it was void since it was
made without consideration and in any event it was only an agreement of a purely temporary
character necessitated by the difficult conditions prevailing when it was made, and coming to
an end when those conditions ceased to exist at the end of 1944 or the beginning of 1945.

- Even supposing that the plaintiffs were held to be estopped from denying the existence of a
new agreement, such estoppel would only operate so long as the conditions giving rise to the
arrangement on which the estoppel was based, continued. [Denning J. This subject was
considered by Simonds J. in Re William Porter & Co., Ld. [FN1].] It has recently been
considered by Humphreys J. in Buttery v. Pickard [FN2]. He also referred to Forquet v.
Moore [FN3], Crowley and Others v. Vitty [FN4] and Foa, Landlord and Tenant, 6th ed., p.
701.

FN1 [1937] 2 Al E. R. 361.
FN2 [1946] W. N. 25.

FN3 (1852) 22 L. J. (Ex.) 35.
FN4 (1852) 21 L. J. (Ex.) 135.

Ronald Hopkins for the defendants. The company are only liable to pay rent at the
rate of 1,2501. per annum. The letters passing between the parties and the entry in the minute
book of the plaintiff company constitute evidence of an agreement, which, although possibly
not supported by such consideration as would strictly be necessary at common law, was of a
type which a court of equity would enforce if it were satisfied that the parties intended to
give contractual efficacy to that to which they were agreeing. The reduction in rent was made
so that the defendants might be enabled to continue to run their business and that was
sufficient to enable a court to hold the agréement binding on the plaintiff company. With
regard *133 to the variation of an agreement under seal by a parol agreement or an agreement
in writing, in Berry v. Berry [FN5], Swift J. said it was true that a covenant could not be
varied except by some contract of equal value, but, he continued "although that was the rule
of law, the courts of equity have always held themselves at liberty, to allow the rescission or
variation by a simple contract of a contract under seal by preventing the party who has agreed
to the rescission or variation from suing under the deed. In Nash v. Armstrong [FN6] it was
held that a parol agreement not to enforce performance of a deed and to substitute other terms
for some of its covenants was a good consideration for a promise to perform the substituted
contract ..." If the above contentions fail, the defendants rely on the doctrine of estoppel, The
propositions of law laid down in Re William Porter & Co., Ld. [FN7] exactly apply to the
present case. The reduction in the rent was made in order that the defendants might be able to
carry on their business. As a result of the reduction the business was carried on and the
defendants arranged their affairs on the basis of the reduced rent with the result that the
plaintiffs are estopped from claiming any rent beyond 1,2601. per annum for the whole period
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of the lease. Finally, the letters passing between the parties constituted a waiver by the
plaintiffs of their right to a higher rent than 1,250l. down to the date of their letter of
September 21, 1945.

FNS5 [1929] 2 K. B. 316, 319.
FN6 (1861) 10 C. B. (N. S.) 259.
FN7[1937] 2 AL1 E. R. 361.
Fortune in reply.

DENNING J. ‘

stated the facts and continued: If I were to consider this matter without regard to recent
developments in the law, there is no doubt that had the plaintiffs claimed it, they would have
been entitled to recover ground rent at the rate of 2,5001. a year from the beginning of the
term, since the lease under which it was payable was a lease under seal which, according to
the old common law, could not be varied by an agreement by parol (whether in writing or not),
but only by deed. Equity, however stepped in, and said that if there has been a variation of a
deed by a simple contract (which in the case of a lease required to be in writing would have
to be evidenced by writing), the courts may give effect to it as is shown in Berry v. Berry
[FN8]. That equitable doctrine, however, could hardly apply in the present case because the
variation here *134 might be said to have been made without consideration. With regard to
estoppel, the representation made in relation to reducing the rent, was not a representation of
an existing fact. It was a representation, in effect, as to the future, namely, that payment of
the rent would not be enforced at the full rate but only at the reduced rate. Such a
representation would not give rise to an estoppel, because, as was said in Jorden v. Money
[FN9], a representation as to the future must be embodied as a contract or be nothing.

FN8 [1929] 2 K. B. 316.
FNO9 (1854) 5 H. L. C. 185.

But what is the position in view of developments in the law in recent years? The law
has not been standing still since Jorden v. Money [FN10]. There has been a series of
decisions over the last fifty years which, although they are said to be cases of estoppel are
not really such. They are cases in which a promise was made which was intended to create
legal relations and which, to the knowledge of the person making the promise, was going to
be acted on by the person to whom it was made and which was in fact so acted on. In such
cases the courts have said that the promise must be honoured. The cases to which I
particularly desire to refer are: Fenner v. Blake [FN11], In re Wickham [FN12], Re William
Porter & Co., Ld. [FN13] and Buttery v. Pickard [FN14]. As I have said they are not cases of
estoppel in the strict sense. They are really promises - promises intended to be binding,
intended to be acted on, and in fact acted on. Jorden v. Money [FN15] can be distinguished,
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because there the promisor made it clear that she did not intend to be legally bound, whereas
in the cases to which I refer the proper inference was that the promisor did intend to be bound.
In each case the court held the promise to be binding on the party making it, even though
under the old common law it might be difficult to find any consideration for it. The courts
have not gone so far as to give a cause of action in damages for the breach of such a promise,
but they have refused to allow the party making it to act inconsistently with it. It is in that
sense, and that sense only, that such a promise gives rise to an estoppel. The decisions are a
natural result of the fusion of law and equity: for the cases of Hughes v. Metropolitan Ry. Co.
[FN16], Birmingham and District Land Co. v. London & North Western Ry. Co. [FN17] and
Salisbury (Marquess) v. Gilmore [FN18], afford a *135 sufficient basis for saying that a party
would not be allowed in equity to go back on such a promise. In my opinion, the time has
now come for the validity of such a promise to be recognized. The logical consequence, no
doubt is that a promise to accept a smaller sum in discharge of a larger sum, if acted upon, is
binding notwithstanding the absence of consideration: and if the fusion of law and equity
leads to this result, so much the better. That aspect was not considered in Foakes v. Beer
[FN19]. At this time of day however, when law and equity have been joined together for over
seventy years, principles must be reconsidered in the light of their combined effect. It is to be
noticed that in the Sixth Interim Report of the Law Revision Committee, pars. 35, 40, it is
recommended that such a promise as that to which I have referred, should be enforceable in
law even though no consideration for it has been given by the promisee. It seems to me that,
to the extent I have mentioned that result has now been achieved by the decisions of the
courts.

FN10 (1854) 5 H. L. C. 185.
FN11[1900] 1 Q. B. 426.
FN12(1917) 34 T. L. R. 158,
FN13 [1937] 2 All E. R. 361.
FN14 [1946] W. N. 25.

FN15 (1854) 5 H. L. C. 185.

FN16 (1877) 2 App. Cas. 439, 448.
FN17 (1888) 40 Ch. D. 268, 286.
FN18 [1942] 2 K. B. 38, 51.

FN19 (1884) 9 App. Cas. 605.

I am satisfied that a promise such as that to which I have referred is binding and the
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only question remaining for my consideration is the scope of the promise in the present case.
I am satisfied on all the evidence that the promise here was that the ground rent should be
reduced to 1,2501. a year as a temporary expedient while the block of flats was not fully, or
substantially fully let, owing to the conditions prevailing. That means that the reduction in
the rent applied throughout the years down to the end of 1944, but early in 1945 it is plain
that the flats were fully let, and, indeed the rents received from them (many of them not being
affected by the Rent Restrictions Acts), were increased beyond the figure at which it was
originally contemplated that they would be let. At all events the rent from them must have
been very considerable. I find that the conditions prevailing at the time when the reduction in
rent was made, had completely passed away by the early months of 1945. I am satisfied that
the promise was understood by all parties only to apply under the conditions prevailing at the
time when it was made, namely, when the flats were only partially let, and that it did not
extend any further than that. When the flats became fully let, early in 1945, the reduction
ceased to apply.

In those circumstances, under the law as I hold it, it seems to me that rent is payable
at the full rate for the quarters ending September 29 and December 25, 1945.

*136 If the case had been one of estoppel, it might be said that in any event the
estoppel would cease when the conditions to which the representation applied came to an end,
or it also might be said that it would only come to an end on notice. In either case it is only a
way of ascertaining what is the scope of the representation. I prefer to apply the principle that
a promise intended to be binding, intended to be acted on and in fact acted on, is binding so
far as its terms properly apply. Here it was binding as covering the period down to the early
part of 1945, and as from that time full rent is payable.

I therefore give judgment for the plaintiff company for the amount claimed.

Judgment for plaintiffs. (P. B. D.)
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Ricketts v. Scothorn

77 N.W. 365
RICKETTS
V.
SCOTHORN.
Supreme Court of Nebraska.
Dec. 8, 1898.

Syllabus by the Court.

1. A nonnegotiable note given to the payee thereof as a gratuity, being nothing more than a
promise by the payor to make a gift in the future of the sum of money therein mentioned, is
without consideration, and cannot, except under special circumstances, be enforced by
action.

2. A promissory note given by the maker to the payee to enable the latter to cease work, but
without any condition being imposed, or promise exacted, is without consideration, and may
be repudiated, in the absence of circumstances creating an equitable estoppel.

3. But where the payee of such an obligation has been induced to abandon a lucrative
occupation in reliance on the note being paid, and has taken such action in accordance with
the expectation of the maker, neither the latter nor his legal representatives will be permitted
to resist payment on the ground that there was no consideration for the promise.

4. The note in suit was executed to the plaintiff by a relative to enable her to live without
working, whereupon she abandoned the occupation in which she was engaged, and remained
idle for more than a year. This action on her part was contemplated by the relative as the
probable consequence of the execution of the note. Held, that want of consideration could not
be alleged as defense.

Error to district court, Lancaster county; Holmes, Judge.

Action by Katie Scothorn against Andrew D. Ricketts, executor of the will of J. C. Ricketts,
deceased. There was a judgment for plaintiff, and defendant brings error. Affirmed.

SULLIVAN, J.

In the district court of Lancaster county the plaintiff, Katie Scothorn, recovered
judgment against the defendant, Andrew D. Ricketts, as executor of the last will and
testament of John C. Ricketts, deceased. The action was based upon a *366 promissory note,
of which the following is a copy: "May the first, 1891. I promise to pay to Katie Scothorn on
demand, $2,000, to be at 6 per cent. per annum. J. C. Ricketts." In the petition the plaintiff
alleges that the consideration for the execution of the note was that she should surrender her
employment as bookkeeper for Mayer Bros., and cease to work for a living. She also alleges
that the note was given to induce her to abandon her occupation, and that, relying on it, and
on the annual interest, as a means of support, she gave up the employment in which she was
then engaged. These allegations of the petition are denied by the administrator. The material
facts are undisputed. They are as follows: John C. Ricketts, the maker of the note, was the
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grandfather of the plaintiff. Early in May--presumably on the day the note bears date--he
called on her at the store where she was working. What transpired between them is thus
described by Mr. Flodene, one of the plaintiff's witnesses: "A. Well, the old gentleman came
in there one morning about nine o'clock, probably a little before or a little after, but early in
the morning, and he unbuttoned his vest, and took out a piece of paper in the shape of a note;
that is the way it looked to me; and he says to Miss Scothorn, 'l have fixed out something that
you have not got to work any more.' He says, none of my grandchildren work, and you don't
have to. Q. Where was she? A. She took the piece of paper and kissed him, and kissed the old
gentleman, and commenced to cry." It seems Miss Scothorn immediately notified her
employer of her intention to quit work, and that she did soon after abandon her occupation.
The mother of the plaintiff was a witness, and testified that she had a conversation with her
father, Mr. Ricketts, shortly after the note was executed, in which he informed her that he had
given the note to the plaintiff to enable her to quit work; that none of his grandchildren
worked, and he did not think she ought to. For something more than a year the plaintiff was
without an occupation, but in September, 1892, with the consent of her grandfather, and by
his assistance, she secured a position as bookkeeper with Messrs. Funke & Ogden. On June 8,
1894, Mr. Ricketts died. He had paid one year's interest on the note, and a short time before
his death expressed regret that he had not been able to pay the balance. In the summer or fall
of 1892 he stated to his daughter, Mrs. Scothorn, that if he could sell his farm in Ohio he
would pay the note out of the proceeds. He at no time repudiated the obligation. We quite
agree with counsel for the defendant that upon this evidence there was nothing to submit to
the jury, and that a verdict should have been directed peremptorily for one of the parties. The
testimony of Flodene and Mrs. Scothorn, taken together, conclusively establishes the fact that
the note was not given in consideration of the plaintiff pursuing, or agreeing to pursue, any
particular line of conduct. There was no promise on the part of the plaintiff to do, or refrain
from doing, anything. Her right to the money promised in the note was not made to depend
upon an abandonment of her employment with Mayer Bros., and future abstention from like
service. Mr. Ricketts made no condition, requirement, or request. He exacted no quid pro quo.
He gave the note as a gratuity, and looked for nothing in return. So far as the evidence
discloses, it was his purpose to place the plaintiff in a position of independence, where she
could work or remain idle, as she might choose. The abandonment of Miss Scothorn of her
position as bookkeeper was altogether voluntary. It was not an act done in fulfillment of any
contract obligation assumed when she accepted the note. The instrument in suit, being given
without any valuable consideration, was nothing more than a promise to make a gift in the
future of the sum of money therein named. Ordinarily, such promises are not enforceable,
even when put in the form of a promissory note. Kirkpatrick v. Taylor, 43 I1l. 207; Phelps v.
Phelps, 28 Barb. 121; Johnston v. Griest, 85 Ind. 503; Fink v. Cox, 18 Johns. 145. But it has
often been held that an action on a note given to a church, college, or other like institution,
upon the faith of which money has been expended or obligations incurred, could not be
successfully defended on the ground of a want of consideration. Barnes v. Perine, 12 N. Y.
18; Philomath College v. Hartless, 6 Or. 158; Thompson v. Board, 40 Ill. 379; Irwin v.
Lombard University, 56 Ohio St. 9, 46 N. E. 63. In this class of cases the note in suit is nearly
always spoken of as a gift or donation, but the decision is generally put on the ground that the
expenditure of money or assumption of liability by the donee on the faith of the promise
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constitutes a valuable and sufficient consideration. It seems to us that the true reason is the
preclusion of the defendant, under the doctrine of estoppel, to deny the consideration. Such
seems to be the view of the matter taken by the supreme court of Iowa in the case of Simpson
Centenary College v. Tuttle, 71 Iowa, 596, 33 N. W. 74, where Rothrock, J., speaking for the
court, said: "Where a note, however, is based on a promise to give for the support of the
objects referred to, it may still be open to this defense [want of consideration], unless it shall
appear that the donee has, prior to any revocation, entered into engagements, or made
expenditures based on such promise, so that he must suffer loss or injury if the note is not
paid. This is based on the equitable principle that, after allowing the donee to incur
obligations on the faith that the note would be paid, the donor would be estopped from
pleading want of consideration." And in the case of Reimensnyder v. Gans, 110 Pa. St. 17, 2
Atl. 425, which was an action on a note given as a donation to a *367 charitable object, the
court said: "The fact is that, as we may see from the case of Ryerss v. Trustees, 33 Pa. St. 114,
a contract of the kind here involved is enforceable rather by way of estoppel than on the
ground of consideration in the original undertaking." It has been held that a note given in
expectation of the payee performing certain services, but without any contract binding him to
serve, will not support an action. Hulse v. Hulse, 84 E. C. L. 709. But when the payee
changes his position to his disadvantage in reliance on the promise, a right of action does
arise. McClure v. Wilson, 43 Ill. 356; Trustees v. Garvey, 53 Ill. 401.

Under the circumstances of this case, is there an equitable estoppel which ought to
preclude the defendant from alleging that the note in controversy is lacking in one of the
essential elements of a valid contract? We think there is. An estoppel in pais is defined to be
"a right arising from acts, admissions, or conduct which have induced a change of position in
accordance with the real or apparent intention of the party against whom they are alleged."
Mr. Pomeroy has formulated the following definition: "Equitable estoppel is the effect of the
voluntary conduct of a party whereby he is absolutely precluded, both at law and in equity,
from asserting rights which might, perhaps, have otherwise existed, either of property, of
contract, or of remedy, as against another person who in good faith relied upon such conduct,
and has been led thereby to change his position for the worse, and who on his part acquires
some corresponding right, either of property, of contract, or of remedy." 2 Pom. Eq. Jur. 804.
According to the undisputed proof, as shown by the record before us, the plaintiff was a
working girl, holding a position in which she earned a salary of $10 per week, Her
grandfather, desiring to put her in a position of independence, gave her the note,
accompanying it with the remark that his other grandchildren did not work, and that she
would not be obliged to work any longer. In effect, he suggested that she might abandon her
employment, and rely in the future upon the bounty which he promised. He doubtless desired
that she should give up her occupation, but, whether he did or not, it is entirely certain that
he contemplated such action on her part as a reasonable and probable consequence of his gift.
Having intentionally influenced the plaintiff to alter her position for the worse on the faith of
the note being paid when due, it would be grossly inequitable to permit the maker, or his
executor, to resist payment on the ground that the promise was given without consideration.
The petition charges the elements of an equitable estoppel, and the evidence conclusively
establishes them. If errors intervened at the trial, they could not have been prejudicial. A
verdict for the defendant would be unwarranted. The judgment is right, and is affirmed.
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Seavey v. Drake

62 N.H. 393
SEAVEY
V.
DRAKE & a., Ex'rs.
Supreme Court of New Hampshire.
December, 1882.

*1 Equity protects a parol gift of land equally with a parol agreement to sell it, if
accompanied by possession, and if the donee, induced by the promise to give it, has made
valuable improvements on the property.

BILL IN EQUITY, for specific performance of a parol agreement of land. At the hearing the
plaintiff offered to prove that he was the only child of Shadrach Seavey, the defendants'
testate, who died in 1880. In January, 1860, the testator, owning a tract of land, and wishing
to assist the plaintiff, went upon the land with him and gave him a portion of it, which the
plaintiff then accepted and took possession of. The plaintiff had a note against his father
upon which there was due about $200, which he then or subsequently gave up to him.
Subsequently his father gave him an additional strip of land adjoining the other tract. Ever
since the gifts, the plaintiff has occupied and still occupies the land, and has paid all taxes
upon it. He has expended $3,000 in the erection of a dwelling-house, barn, and stable, and in
other improvements upon the premises. Some of the lumber for the house was given him by
his father, who helped him do some of the labor upon the house.

The defendants moved to dismiss the bill because no cause for equitable relief was

stated, and because the parol contract, which is sought to be enforced, was without
consideration, and is executory. The bill alleges a gift of the land to the plaintiff and a
promise to give him a deed of it. The defendants also demurred, and answered denying the
material allegations of the bill. ' '
If the bill can be sustained on proof of these facts, or if not on these facts, but would be with
the additional proof of a consideration for the promise, there is to be a further hearing, the
plaintiff having leave to amend his bill. If on proof of these facts, either with or without
proof of consideration, the bill cannot be sustained, it is to be dismissed.

SMITH, J.

The bill alleges a promise by the defendants' testator to give the plaintiff a deed.
The plaintiff offered to prove that the deceased gave him the land, and that he thereupon
entered into possession and made valuable improvements. We assume that the plaintiff in his
" offer meant that he was induced by the gift of the land to enter into possession and make
large expenditures in permanent improvements upon it. The evidence offered is admissible.
Specific performance of a parol contract to convey land is decreed in favor of the vendee who
has performed his part of the contract, when a failure or refusal to convey would operate as a
fraud upon him. Johnson v. Bell, 58 N. H. 395; Kidder v. Barr, 35 N. H. 236, 254; Ayer v.
Hawkes, 11 N. H. 148, 154; Tilton v. Tilton, 9 N. H. 385, 390; 2 Sto. Eq. Jur., s. 761. The
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statute of frauds (G. L., c. 220, s. 14) provides that "No action shall be maintained upon a
contract for the sale of land, unless the agreement upon which it is brought, or some
memorandum thereof, is in writing, and signed by the party to be charged, or by some person
by him thereto authorized in writing." Equity, however, lends its aid, when there has been
part performance, to remove the bar of the statute, upon the ground that it is a fraud for the
vendor to insist upon the absence of a written instrument, when he has permitted the contract
to be partly executed.

*2 It is not material in this case to know whether the promissory note given up by
the plaintiff was or was not intended as payment or part payment for the land, for equity
protects a parol gift of land equally with a parol agreement to sell it, if accompanied by
possession, and the donee has made valuable improvements upon the property induced by the
promise to give it. Stratton v. Stratton, 58 N. H. 474; King v. Thompson, 9 Pet. 204; Neale v.
Neales, 9 Wall. 1, 9; Freeman v. Freeman, 43 N. Y. 34; Kurtz v. Hibner, 55 I1l. 514; Bright v.
Bright, 41 I11. 97; Shepherd v. Bevin, 9 Gill 32; McLain v. School Directors, 51 Pa. St. 196;
Murphy v. Stell, 43 Tex. 123; Bro. St. Fr., s. 491, a. There is no important distinction in this
respect between a promise to give and a promise to sell. The expenditure in money or labor in
the improvement of the land induced by the donor's promise to give the land to the party
making the expenditure, constitutes, in equity, a consideration for the promise, and the
promise will be enforced. Crosbie v. M'Doual, 13 Ves. 148; Freeman v. Freeman, 43 N. Y. 34,
39; 3 Par. Cont. 359.

Case discharged.

ALLEN and CLARK, JJ., did not sit: the others concurred.
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414

proponent’s eonnsel fo.xmjove for the direc-
tion of a verdiet precluded tke Appollate
Division from dirceting final judgment on the
ground that nd suffleient evidence of tosta-
mentary incapacity was cffered on the trial,
Such is the rule in jury cases gemerally.
Seeman v. Levine, 205 N. Y. §14, (9 N. D.
168, Sorrogate’s Court Act (Laws 1620, ¢
028) § 309 (Conde Civ. Proe. § 2703, without
change), provides alsy that “the appellate
court may reverse, afirm, or medify, the de-
cree or order appealed from,” but contains
no expross refercnce to trials before 2 jury.

[8] The procedure on trial Ly jury in the
Surrozate's Court has been assimilated to the
procedure on jury trials gencrally (sed Mat-
ter of Eno, 186 App. Div. 131, 165, 187 N, X.
Supp. 706, where tke authorities are enl-
lated), buf i€ has ncver been held by this
court that the powers of the Appellate Divi-
slon to raview the desrces of the Surrpgate’s
Court are subject to the samo limitaticns as
in an action at law. A supervicory power
over the decisions of the Surregate’s Court
on the facts has always existed in this state,
The revicw was in the natuxe of g rchear-
ing in equity. The appcllate conrt cxam-
ined the cpse de nove, Jury trials in the
furrogate’s Court were first provided for in
the year 1914, Then the frial is before

138 NORTHEASTERN REPORTER

.

controlling authority that a new frial chouid
not Le ordored slmply Lieeaus» the surrozato
was not asked to taka the questin from the
Jary, but that final judgment dive:ting pro-
bate should he rendered by the app.lato
court,

The order appealed from shenld bo af-
firmed, with cests payable out of the estate.

HISCOOK, C. J,, and HOGAN, CARDOZO,

McLAUGHLIN, CRAND, and ANDRDWS,
JJ., concur. . .
Order affirmed, ete.
(24 N, T. 410)

SIEGEL v. SPEAR & CO.
{Court of Appeals of New York, Jan. 16,
10623.)

i. Ballment C=2--Chattcl mortgage to hallco
docs not mako baifmont for hiroe. '
Tho faet that a bailev, who urdextook to
store gocds for another without componsation,
%cld a chattel mortgage upon the goods did ot
affect its relationship as a bailee witLout pay,
£d that it was not liable for the destructicn of
the goods by fire, unless due to its gross neg-
o

the surroggte without o jury, the question fy..¢

whether there is any cvidence to sustain the
decree is open for review without any ex-
ception.  Burger v, Burger, 111 N. ¥, §23, 19
N. B. 8% 21 N. B, 5.

{4] Historically, the power of the Apprl-
late Division to direct final juizment in an
action at law tried before a jury resis on
the provisions of Code Civ., Proc. § 1317,
as amended. in 1012,  Middleton v. Whitrldge,
213 N. Y. 400, 503, 108 N. B. 162, Ann, Cas,
191€0, &36; Peterson v. Occan DLlectric Ry.
Co., 214 N. Y. 43, 103 N. I. 103, The power
of the Appellate Divisirn to dircet juwig-
ment de novo in prabate cases long antedates
such amendment. IFrom the pature of things
this power is somewhat xestricted by the
provisions now made for jury trial in which
controverted questions of fact actually arise,
The disposition of such questions is for a
jury. Hagan v. Some, 174 N, X, 317, €3 N.
E. 073; Middlcton v. Whitridge, supra, 213
N. T. 504, 103 N. B, 102, Ann. Cas. 191C0,
a6,

[5] Where the parties to a will contest
have had their day in court, whrre no rea-
son appears why they should haye a retrial,’
where the question of testamentary capacity
should not have been submitted to the jury,
where the verdict against the will should
not have been found, it seoms to b2 o svund
principle to be applied in the absence of

_99_

2, Baliment ¢={2--Voluntary bailco Is liablo
for falluro to procuro Insurance as [t under-
took to do.

TWkere a voluntary bailee, beforo the deliv-
ory of 'goods to it, undertook to insure the
goods against loss by fire, and the owner of
goeds relying upon that undertaking delivered
them to the bailee and fuiled Limself to pro-
cure insuranece, the lailee was liable for its
failure to procure the insurance a3 agreed, the
delivery of the gonds to it in recllaxec on its
undertaking being a sufficient consideration to
support the wndertaking,

Appeal from Supreme Court, Aprpellate
Division, First Department.

Action by William Siegel against Spear
& Co. A determination of the Appllato
Term afllrming a judgment in favor of plain-
tiff was afirmed by the Appellate Division
(103 App. Div. 845, 187 N, Y. Supp. 2%4), and
defendant appeals by permission. Afllrmed,

Alfred A. Walter and Edwin R. Wolf,
both of New York City, for app~llant,

Lawrence B. Cohen, of New York City, and
Gilbert M, Levy, of Brooklyn, for respond-
ent.,

CRAND, J. The plaintif commenced this
action in the City Court of the clity of Now



N.Y) .

« SIBGEL v. SPEAR & €O,

415

(188 N.B.,)

Yoik, to recover his loss sustained by failure
of .the. defendant fo, ingure.his. housghold
furniture stpred, in its ‘storehouse-. The ac-
tion iy based upon an wlleged agreement to
insure, made with the defendant’s credit
man. 'S6 far'the plaintiff has been success-
ful, the Appellate Divisfon, however, certify-
ing that in its- opinion there: isra. question of
law dinvelved which 'sfiould be réviewed by
thidigoust, - © ¢ v o T

In August of 1917 and 'January of 1918
the plaintiff® pirchased’ of the " 'défendant
certain ‘household furniture for the sum of
$009.25 and took it to his apartment in New
York Cify. He gave back to the defendant
two chattel mortgages, which prowided fox
monthly payments .6f the-purchase price, and
also ithat the. furniture §hould fiot be Femoved
from' the plaintift’s residence Without the
written counsent of the mortgagee., '

from the city for the summer months and
give: up his. apartment, the plaintif® went to
the defendant’s place of business In New
York City to see about storing hig furniture
tntil his return. It was arranged with the
defendant’s credit man, MeGrath, that the
plaintiff should. send his furniture by his
own truck to the defendant’s storehouse, and
that the defendant would keep it for him
free of charge. It ig claimed that McGrath,
at the time of making these arrangements,
also promised and agreed to insure the fur-
niture for the plaintiff’s benefit. The fur=
niture had not been insured by the plaintiff
at any time. The conversation is given by
My. Siegel as follows:.

,“At that time he said, “You had better, trans-
fer your ‘insuranéd policy ove: to our ware-
house.’ I said: ‘I haven’t’ any inkurhnce, I
neyer thought of taking it out, as I never had
time to’take it out” . But I sa'ig: ‘Béfore the
fufniture ¢oines down I will hdve my insurance

nign, who ipsures my life, have the fufniture |

iisured and transferred -over to your placé.’

' He said: ‘That won't be necessary to .get thatf

from him; I will do. it for yous; it will be a
good. deal «cheapen; T hapdle lots of ihsurance;
when you get the next bill—you can send a
check for that with the next instgliment.’”

The furniture was sent to the defendant’s
storehotige about the 15th -of May, and about
the 15th of the. following June was {estroyed
by fite.” No insurance had been placed up-
on 1t. - ) '

. Upon these facts, the plaintiff hag re-
dovered the amount of his loss. The defend:
ant raises at leist two objections: to thig
result. It claims, first, that there was no
consideration-for the allegéd -agreement made
with McGrath to iasure the furniture, and,

second, ‘that MecGrath: had ‘no authofity to
make any such contract evén if he did.

[t} We ave inclined to ithink that if the
\contract were made—and we must assume it
iwag, ag there is evidence to susiain the find-
\ings of the jury to this efféct—there was in
the: nature of the case a considertion suffi-
| glent to dustain thé promise. It'ls, of course,
'a fact that the defendant mnderfook to store
the pliintiff’s property withont any compen-
|sation. The fact that it hada chattel mort-
 gage upon-the propepty did not affect its rela-
. tionship as a bailee without pay. Under these
fcircumstances it was not liable for the de-
Stiuetion 'of «hé’ géods by, fire unléss due to
its gross heglect. ' Van Zilé' on Bailments
and Carriers, § 98; First Nat, Bink of Ly-
‘ons, v. Ocean Nat. Bank, 60 N. Y. 278, 19
.Am. Rep. 181 'Theie is ho such element in

"By May of 1018 the plainfiff had patd i} S 2%
all $295. In’that month, desiring to move.

[2] But if, in connection with taking the
godds, McGrath also voluntarily undertook
to procuré insurance for the plaintif’s bene-
fit, the.promige was part of the whole trans-
action ahd was liidted up ‘with the gratuitous
'bailment. The bailes, if such.a contract
were within McGrath’s agéncy, was then un-
‘der as miich 6f an obligation to procure in-
surance as he wasg fo take care of the goods.

When McGrath stated that he would in-
sufe the furnituré if was gtill in the plain-
tiff's possession. It was after his statements
and promises that the plaintiff sent the fur-
hiture to' the stoiehouse. The defendant or
McGrath entered upon the execution, of the
tiust. It i8 in this particular that this case
differs from Thorne v, Deas, ¢ Johus. 84,
99, so much relied upon by the defendapt.
In that case A. and B. were joint owners of
a vessel. A. voluntarily undertook to get
the vessel insyred. but .meglected to .do.s0.
'The vessel having been -lost at sea, it was
‘held that no action would lie against A. for
the nonperformance of his promise, although
B. had relied upon that promise to his loss.
‘It was said that thefe was no consideration
i for the prfomise, Im that -cage there was
the mere nakéd promise of A. that he would
linsure the 'Vessel: B. parted swith mothing
tor A. He gave up possession; of none of his
 property to A, nor of any interest in his ves-
'sel. The case would have been decided dif-
 farently, no .doubt, if he had.. As Chapcelx
'lor Kent -said in referring to the earlier
| cases: ' . ‘ Coe
! ¢?Phere was no dispute or doubt but that an
laction tpon the cdseé lay for'e misfeasance, in
. the breach of a.tmust, uhdertaken voluntarily.”

, The same may be sald regarding the case
iof Brawn v. Lyford, 103 Me. 382, 69 Atl 544.
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In the cage of Rutgers v. Lucet, 2 Johns.
Cas. 02, 93, the Iaw on this point was stoted
to be as follows:

“A mere agreement to underfake a trust, in
futuro, without compensation, it is true, is not
obligatory: but when once urdextaken, and the
trust acteally entered upon, the bailee s bound
to perform’ it, according to the terms of his
sgreement. The confiderce placed in bim, and
bis undertaking to execute the trust, raise a
sufficient consideration; a contrary doctrine
would tend to injure and dcceive his employer,
who might be unwilling to consent to the bail-
ment on any other terms.”

In Hammond v. Hussey, 51 N. H. 40, L0
(12 Am. Rep, 41), the court, quoting Profes-
sor Parsons, says:

“If a person makes o gratuitous promise, ard
then enters npon the performance of it, he is
?e}l{d t’? 2 full exceution of all he has under-

akoen.

Where one had gratuitously undertalen
to carry the moncy of a bailor to a certain
place and deliver it to another, and, after
recelving the money, the baflee gave it to a
neighbor who undertook to make delivery
and lost if, it was held that the baflee had
violated his trust in handling the money,
that he was guilty of gross negligence in not
fulfilling the terms of the Lailment. Colyar
v. Taylor, 41 Tenn. (1 Cold.) 372; Van Zile
cn Bailments and Oarriers, § 8S; Davis v
‘Gay, 141 Mass. §31, 534, 6 N. D, §49; Isham
v. Post, 141 N. X. 100, 103, 30 N. B. 1084, 23
L. R. A. 90, 38 Am. St. Rep. 703; Glanzer
v. Shepard, 233 N. Y, 206, 135 N, B. 275;
6 Rullng Case Law, p. 639, § 07,

From this aspect of the cass we think
there was a consideration for the agreement
to insure. This renders it unmecessary to
determine whether the plaintiff, in refrain-
ing from insuring through his own agent at
the suggestion of MeGrath, surrendered any
right which would furnish a consideration
for McGrath's promise,

I find that Thorne v, Deas, supra, has been
scldom cited upon this question of conslidera~
tion, and whether or not we would feel
bound to follow it to-day must be leff open
until the question comes properly before us.

Ag to McGrath’s autkority to act in this
matter, we do not find the point ralsed by
any suffelent exception.

For the reasons here stated, the judgment
must be afirmed, with costs.

HISCOCK, O. J., and HEOGAN, CARDOZO,
POUND, McLAUGHLIN, and ANDREWS,
JJ., coneur.
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Judgment affirmed,
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PEOPLE ox rel. SHELDON ot al. v. BOARD
OF APPEALS OF CITY OF NEW
YORI ot al.

(Court of Appeals of New York, Jan, 16,
1923,)

Municlpal eorporatleris C==C01—Board of Ap-
peals held to have autherlty fo vary zono rcge
ufations and to permit husiness bullding In
restricted residonco district,

Under Greater Now York Charter, §§ 242-a,
242.h, as added by Laws 1014, c. 470, § 1,
amerded by Laws 1016, ¢, 497, §§ 1, 2; Laws
1017, e. CO1, §8 1, 2, and article 20, § b, Zon-
ing Resolution of Board of Lstimato axd Ap-
portionment, giving the board of appeals au-
thority to detcrmine and vary the appleation
of the zoning resolution, the board of appeals
had authority, in aspcecific cascs, to determine
that there existed unnecessary hardshiys in
cnforcing the striet letter of the zonicg reso-
lution, and to modify ox alter, in form ¢r sube
stance, the applieation of the xcgulations by
permitting exection of a business building on
1ots in part witlin a distriet restrieted to xcsle
denrco purposes,

Appeal from Supreme Court, Appcllate Dl-
vision, First Department.

Certlorar! by the People of the State of
New York, on the rclation of George R.
Sheldon and others, against the Beard of
Appeals of the Clty of New York and others,
impleaded with others. ZTrom an order of
the Appellate Divigion of the Supreme Court
1200 App. Div. 907, 102 N, ¥. Supp. 84v) af-
firming an order of the Special Term sus-
taining the writ and annulling and cotting
aside a determination of the Board of Ap-
peals on the ground that it exceeded its ju-
risdiction, therespondents appeal. Reversed,
and writ dismissed,

John P, O'Brien, Corp. Countel, ¢f New
York City (John F, O'Brien, Willard 8, Al-
ien, and William ‘T. Eennedy, all of New
York City, of counsel), for appellants Board
of Appeals and others.

Henry . Taft and Paxtod Blailr, both of
New York Clty, for appellant Farmers' Looan
& Trust Co.

John @, Milburn, Walter F. Taylor, and
Edwin De T. Bechtel, all of New York City,
for rvespondents,

Bdsward M. Bassett, amicos curlce.

HOGAN, J. The Farmers' Loan & Trust
Company, as trustee and executor of the last
will and testnment of William Waldorf As-
tor, deceased, is owner of eight lots of land
each about 85 feot in depth on the westerly
side of Madison avenune extending from
Thirty-Fifth street onr the south to Thirfy-
Sixth street on the north, also six lots Ime
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if Dawson had communicated Risley’s mies-
sage to Caldine, If Dibble had performed
his duty and, in thé absence of written abro-
gation of permanent orders, had refused to
obey Caldine’s signal, the gas car would
have remained at Bridgewater yard and al-
lowed the freight to take the turntable sid-
- ing. Dawson knew that tHe freight was ap-
proaching; Dibble ought to have known ib
and should have kept his car stationary.
Negligence was not solely Caldine’s: His
death resulted in part from the negligence
of Dawson and Dibble.

{1-3] Contributory negligence by the de.
ceased will not, under the Federal Employers’
Liability Act, necessarily prevent recovery
by his personal representative. The defense
is good only in mitigation of damages.
Chicago, R. I. & P. R, Co. v. Wazd, 2562 T.
8. 18, 40 8. Ct. 275, 64 L. Iid. 480. When
several employees of an interstate commerce
carrier participate in careless operation of
a train, and death results to one of them, the
statute imposes lability upon the carrier.
A trainman killed in a collision may be found
to have been negligent, yet the carrier is not
absolved from blame when the dispatcher
algo is at fault. Union Paec. R. Co. v. Hadley,
246 U. S. 830, 38 8. Ct. 818, 62 L. Bd. 751.
If other employees in secondary relation to
the movement of trains might, by mere pos-
sibility, be deemed mnegligent, then actual
negligence by the deceased Is regarded as
the sole and proximate cause of his death.
Davis v. Kennedy; 266 U. 8. 147, 45 8. Ct.
83, 69 L. Bd. 212. Here the negligence of
decedent’s coemployee Dawson is more than
merely possible. It is actual and ﬂag’rant.
Dibble, the motorman, like Kennedy, the
engineer, was in direct dontrol of the car’s
movement and his failure to await the ar-
rival of the freight was the primary cause
of the collision, His duty bound him to
disregard the conductor’s signal until he was
certain that the freight had taken: the turn-
table siding. The conductor’s duty was
merely secondary to that of the motorman.
This, as we understand, conforms with the
reasoning in the Kennedy Case, supra.

The judgment of the Appellate Division
should be reversed and that of the Trial
Term afirmed, with costs in the Appellate
Divigion and in this court.

CARDOZO, O. J, and POUND, CRANSE,
ANDREWS, and LEHMAN, JJ., concur.
KBLLOGG, J, not sitting. .

Judgment aceordingly.

‘Ing been waived, plaintiff appeals.

(248 N. Y. 369)
ALLEGHENY COLLEGE v. NATIONAL
CHAUTAUQUA COUNTY BANK OF
JAMESTOWN.

Court of Appeals of New York., Nov. 22, 1927.

f. Subseriptions &=o5--Promise of charitable
subscription is unenforceable If made without
consideration.

A promise of a charitable subscription is
unenforcesble like any other promise, if made
without consideration,

2, 'Subseriptions &»5—Duty of promisee of
charitable subseription to perpetuate name of
promisor, which duty was conditlon of prom-
ise, held sufficient cansideration to give valid-
Ity to subscription.

‘Where one promised a charitable subserip-
tion to college on condition of its use as fund
in name of promisor for scholarship and paid a
portion of such subscripnon, held that implied
duty assumed by promisée to perpetuate name
of promijsor as a founder of fund was a suffi~
cient consideration in itself to give validity to
subseription, and created a bilateral agreement,

3. Contraets &=56—Blilateral agreement may
exist, though one of mutual promises he im«
plied In fact.

A bilateral agreement may exzst, though one
of mutual promises be a promise implied in
fact, an inference from conduct as opposed to
an inference from words.

Kellogg and Andrews, JJ., dissenting.

Appeel from Supreme Court, Appellate Di-
vision, Fourth Department,

Action, by Allegheny College against the
National Chautaugua County Bank of James-
town, as executor of the last will and testa-
ment of Mary Yates Johunston, deceased.
From a judgment of the Appeliate Division
of the Supreme Court in the Fourth Judi-
cial Department (219 App. Div. 852, 221 N.'
Y. 8. 784), affirming a judgment entered upon
a decision of the Trial Term of the Supreme
COourt in favor of the defendant a jury hav-
Judg-
ments of Appellate Division and Trial Term
reversed, and judgment ordered for plaintiff,

See, also, 220 App, Div. 805, 222 N. Y. 8.
762.

Clarence G. Pickard and O, A. Pickard, both
of Jamestown, and Arthur L, Bates, of Mead-
ville, Pa., for appellant.

Robert H, Jackson, Harry R. Lewis, and
Benjamin 8. Dean, all of Jamestown, for re-
spondent.,

CARDOZO, C. J. The plaintiff, Allegheny
COollege, is an institution of liberal learning
at Meadville, Pa. In June, 1921, a “drive”
was in progress to secure for it an additional
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endowment of $1,250,000. Axn appeal to con-
tribute to this fund was made to Mary Yates
Johnston, of Jamestown, New York, In re-
sponse thereto, she signed and delivered on
June 15, 1921, the following writing:

“Estate Pledge, Allegheny College Second
Century Endowment.

«“Jamestown, N. Y., June 15, 1021.

“Tn consideration of my interest in Christinn
education, and in consideration of others sub-
seribing, I hereby subsceribe and will pay to the
order of the treasurer of Allegheny College,
Meadville, Pennsylvania, the sum of five thou-
sand dollars; $5,000.

“This obligation shall become due thirty days
after my death, and X hereby instruct my exec-
utor, or administrator, to pay the same out of

my estate, This pledge shall bear interest at
the rate of per cent. per annum, payable
annually, from till paid. The proceeds of

this obligation shall be added to the Endowment
of said Institution, or expended in neccordance
with instruzetions on reverse side of this pledge,
“Name: Mary Yates Johnston,
“Addreds:
808 East 6th Street, Jamestown, N. Y.

“Dayton B. McClain, Witness,
“m, R. Courtis, Witness,

“To authentic signature.”

On the reverse side of the writing ig the
following indorsement:

“In loving memory this gift shall be krown
as the Maty Yates Johnston memorial fund, the
proceeds from which shall be used to educate
students preparing for the ministry, either in
the United States or in the Foreign Ficld.

‘“This pledge shall be valid only on the condi-
tion that the provisions of my will, now extant,
shall be first met., Mary Yates Johnston.”

The subscription was not payable by its
terms until 30 days after the death of the
promisor. The sum of $1,000 was pald, how-
ever, upon account in December, 1023, while
the promisor was alive. The colleze set the
money aside to be held as a scholarship fund
for the benefit of students preparing for the
ministry. ILater, in July, 1924, the promisor
gave notice to the college that she repudiated
the promise. Upon the expiration of 30 days
following her death, this action was brought
against the executor of her will to recover
the unpaid balance.

[1]1 The law of charitable subsexiptions has
Leen a prolific source of controversy in this
state and elsewhere. e have held that o
promise of that order is unenforceable lile
any other If made without consideration.
Hamilton College v, Stewart, 1 N. . §81;
Presbyterian Church v, Cooper, 112 N. Y, 617,
20 N. B. 352, 3 L. R. A, 408, 8 Am. St. Rep,
T767; Twenty-Third St. Baptist Church v. Cor-
nell, 117 N, Y. 601, 23 N, B, 177, 6 I, R. A,
§07. On the other hand, though professing to
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apply to such subscriptions the general law
of confract, we have found consideration
present where the general law of contract, at
least as then declared, would have said that it
was absent. Barnes v. Perine, 12 N. Y. 183
Presbyterian Soe. v. Beach, 74 N. Y. 72; Keu-
ka College v. Ray, 167 N. Y. 86, 60 N. B, 325;
cf. Eastern States League v. Vail, 97 V. 495,
508, 124 A. §68, 38 A, L. R. 840, and cases cit-
ed; Young Men’s Christinn Ass'n v. Estill,
140 Ga. 201, 78 S. 1, 1075, 48 L. R, A. (N. 8.
788, Anv, Cas, 1014D, 130; Amherst Acad-
emy v. Cowles, 8 Plck. (Mass) 427, 17 Am.
Dec. 387; Xadies Collegiate Institute w.
French, 16 Gray (Mass.) 106; Martin v. Meles,
170 Mass. 114, GO N, B, 397; Robinson v. Nutt,
185 Mass. 845, 70 N. H. 108; University of
Pennsylvanie v. Coxe, 277 Pa. 512, 121 A,
314; Williston, Contracts, § 116.

A classic form of statement identifies con-
sideration with detriment to the promisee sus-
tained by virtue of the promise, Hamer v.
Sidway, 124 N. T. §38, 27 N, B, 240, 12 L, B.
A, 463, 21 Am, St. Rep. 693; Anson, Con-
tracts (Corbin’s Ed) p. 116; 8 Holdsworth,
History of English Law, 10. So compendious
a formula is little more than a half trath.
There i3 neced of many a supplementary gloss
before the outline can be so filled in as to
deplet the clnssie doctrine. “The promise
and the consideration must purport to be the
motive each for the other, in whole or at
least in part. Xtisnotenough that the promise
induces the detriment or that the detriment in-
duces the promise if the other half is want-
ing” Wisconsin & Michigan R, Co. v. Powers,
101 U. 8. 370, 856, 24 S. OL 107, 108 (48 L.
Bd. 220); McGovera v. City of New Yorlk, 234
N, Y. 377, 829, 138 N. B. 20, 25 A, L. R, 14423
Walton Water Co. v. Village of Walton, 238
N. Y. 46, 51, 148 N. B. 780; 1 Williston, Con-
tracts, § 139; Langdell, Summary of the Law
of Contracts, pp. 82-88. If A promises B to
make him g gift, consideration may be lack.
ing, though B has renounced other opportn-
nities for betterment in the faith that the
promise will be kept. .

The half truths of ono generation tend at
times to perpetuate themselves in the law as
the whole truth of another, when constant rep-
etition brings it about that qualifications, tak.
en once for granted, ave disregarded or forgot-
ten. The doctrine of consideration hasnot es-
caped the common lot. As for back as 1881,
Judge Holmes in his Jectures on the Common
Iaw (page 202), scparated the detriment,
which is merely a consequence of the promise
from the detriment, which is in truth the mo-
tive or inducement, and yet added that the
courts “have gone far in obliterating this dis.
tinction.” The tendency toward cffacement
has not lessened with the years, On the con-



"

N.X)

ALLEGHENY COLLEGE . NATIONAL CHAUTAUQUA COUNTY BANK 175

(169 N.B.)

trary, there has grown up of recent days.a doe:
trine that a substitute for consideration or an
exception to its ordinary reguirements can be
found in what ig styled “a promissory estop-
pel.”  Williston, Contracts, §§ 139, 116,
Whether the exception has made its way in
this state to.such 4n extent as to permit us
to say that the general law of consideration
has been modified accordingly, we-do not now
attempt to say. Cases such as Siegel v.
Spear & Co., 284 N, Y. 479, 188 N. Xl 414, 26
A. L. R. 1205, apd De Cicco v. Schiveizer, 221
N. Y. 481, 117 N. B. 807, L. R, A, 1918E, 1004,
Ann. Cas. 19180, 816, may be signposts on the
road. Certain, at least, it is that we have
adopted the doctrine of promissory estoppel
as the equivalent of consideration in connee-
tion with our law of charitable subscriptions.
So long as those decisions stand, the question
is not merely whether the enforcement of a
charitable subscription can be squared with
the doctrine of donsideration in all its ancient
rigor. The question may also be whether it
can be squared with the doctrine of considera-
tion as qualified by the doctrine of promissory
estoppel.

‘We have said that the cases in this state
have recognized this exception, if exception it
is thought to be. Thus, in Barnes v. Perine,
12 N, Y, 18, the subscription was made with-
out request, express or implied, that the
church do anything on the faith of it, Late?,
the church did incur expense to the knowl-
edge of the promisor, and in the reasonable
belief that the promise would be kept. We
held the promise binding, though considera-
tion there was none except upon the theory
of a promissory estoppel. In Presbyterian So-
ciety v. Beach, 74 N. Y, 72, a situation sub-
stantially the same became the basis for a
like ruling. So in Roberts v. Jobb, 103 N, X,
600, 9 N. E. 500, and. Keuka College v. Ray,
167 N. Y. 96, 60 N, 1. 825, the moulds of con-
sideration as fixed by the old doectrine were
gubjected to a like expansion, Very likely,
conceptions of public policy have shaped,
more or less subconsciously, the rulings thus
made, Judges have been affected by the
thought that “defenses of that character” are

- “preaches of faith towards the public, and es-

pecially towards those engaged in the same
enterprise, and an unwarrantable disappoint-
ment of the reasonable expectations of those
interested.” W. F. Allen, J,, in Barnes v.
Perine, supra, p. 24; and cf. Bastern States
League v. Vail, 97 Vt. 405, 505, 124 A, 568, 38
A. L. R. 845, and cases there cited. The re-
sult speaks for itself irrespective of the mo-
tive. Decisions which have stood so long, and
which, are supported by so many considera-
tions of public policy and reason, will not be
overruled to save the symmetry of a concept

which itself came into our law, not so much
from any reasoned conviction of its justice,
ag from historical accidents of practice and
procedure. 8 Holdsworth, History of English
Law, 7 et seq. The concept survives as one
of the distinctive features of our legal sys:
tem. We have no thought to suggest that it
is obsolete or on the way fo be abandoned.
As in the case of other concepts, however,
the pressure of exceptions has led to irregu-
larities of form.

It is in this background of precedent that
we are to view the problem now before us,
The background helps to an understanding of
the implications inherent in subscription and
acceptance. This ig so though we may find
in the end that without recourse to the inno< -
vation of promissory estoppel the transaction
can be fitted within the mould of considera-
tion as esfablished by tradition.

The promisor wished: to have a memorial to
perpetuate her name, She imposed a condi-
tion that the “gift” ghould “be known as the
Mary Yates Johnston Memorial F'und.” The
moment that the college sccepted $1,000 as a
payment on account, there was an assumption
of a duty to do whatever acts were customary
or reasonably necessary to maintain the me-
_imorial fairly and justly in the spirit of its ¢re-
ation, The collega -could not accept the
money and hold itself free thereafter from
personal responsibility to give effect to the
condition. Dinan v. Ooneys, 143 N. Y. {44,
547, 88 N. B, 715;, Brown v, Knapp, 79 N. Y,
136; Gridley v. Gridley, 24 N. Y. 130; Gross-
man v, Schenker, 208 N. Y. 466, 469, 100 N. B,
89: 1 Williston, Oontracts, §§ 90, 370 More
is involved in the receipt of such a fund than
a mere acceptance of money to be held to a
corporate uge. Of, Martin v. Meles, 179 Mass.
114, 60 N. B, 897, citing Johnscn v. Otterbein
University, 41 Ohlo St. 527, 531, and Presby-
terian Church v. Cooper, 112 N, Y, 517, 20 N,
B, 852, 3 L. R. A, 468, 8 Am. St. Rep. 76T,
The purpose of the founder would be unfairly
thwarted or at least inadequately served if
the college failed to communicate to the
world, or in any event to applicants for the
scholarship, the title of the memorial. By
implication it undertook, when it accepted a
portion of the “gift,” that in its circulars of
information and in other customary ways
when making announcement of this scholar-
ship, it would couple with the announcement
the name of the donor. The donor was not
at liberty to gain the benefit of such an under-
taking upon the payment of a part and dis-
appoint the expectation that there would be
payment of the residue.. If the college had
gtated after receiving $1,000 upon account of
the subseription, that it woul@ apply the mon-
ey to the preseribed use, but that in its cir-
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culars of information and when responding to
prospective applicants it would deal with the
fund as an anonymous donation, there is Nf.
tle doubt that the subscriber would have been
at liberty to treat this statement as the re-
pudiation of a Huty impliedly assumed, a re-
pudiation justifying a refusal to make pay-
ments in the future. Obligation in such cir-
cumstances is correlative and mutual. A ense
much in point is New Jersey Hospital v.
Wright, 95 N. J. Law, 462, 404, 113 A. 144,
where a subscription for the maintenance of
a bed in a hospital was held to be enforceable
by virtue of an implied promise by the hospi-
tal that the bed should be maintained in the
name of the subscriber. Cf. Board of IForeign
Alissions v. Smith, 209 Pa. 301, 58 A, 689, A

. parallel situation might arise upon the endow-
ment of a chair or a fellowship in a univer-
sity by the aid of annual payments with the
condition that it should commemorate the
name of the founder or that of a member of
his family. The university would fail to live
up to the fair meaning of its promise it it
were to publish in its circulars of informa-
tion and elsewhere the existence of a chair
or a fellowship in the preseribed subject, and
omit the benefactor’s name, A. duty to act
in ways benefleial to the promisor and beyond
the application of the fund to the mere uses
of the trust would be cast upon the promisee
by the acceptance of the money. We do not
need to measure the extent either of henefit to
the promisor or of defriment to the promisee
implicit in this duty. “If a person chooses to
make an extravagant promise for an inade-
quate consideration, it is his own affair”” 8
Holdsworth, History of English Law, p. 17.
It was long ago said that “when a thing is to
be done by the plaintiff, be it never so small,
this is a sufficient consideratlon to ground an
action.” Sturlyn v. Albany, 1587, Cro. Bliz.
67, quoted by Holdsworth, supra; cf. Walton
Water Co. v. Village of Walton, 238 N, X, 46,
51, 148 N, B. 786. The longing for postbu-
maous remembrance is an emotion not 50 weak
as to justify us in saying that its gratifieation
is a negligible good.

[2,31 We think the duty assumed by the
plaintiff to perpetuate the name of the found-
er of the memorial is sufficient in itself fo
give validity to the subscription within the
rules that defing consideration for a promise
of that order. YWhen the promisee subjected
itself to such a duty at the implied request
of the promisor, the result was the creation
of a bilateral agreement. 1Williston, Con-
tracts, §§ 60a, 68, 90, 370; Brown v, Knapp,
supra; Grossman v. Schenker, supra; Wil-
lams College v. Danforth, 12 Pick. (Mass.)
541, 544; XYadies Colleglate Institute v.
French, 18 Gray (Alass.) 100, 200. There was

. 6 promise on the one side and on the other
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a return promise, made, it Is true, by impl-
cation, but expressing an obligation that had
been exacted as o condition of the payment,
A bilateral agreement may exist though one
of the mutual promises be a promise “implied
in foct,” an inferemce from conduet 8s op-
posed to an inference from words, Willis-
ton, Contracts, §§ 90, 22a; Pettibone v. Moore,
75 Hun, 461, 464, 27 N. Y. S. 455. We think
the fair inference to be drawn from the ace
ceptance of a payment on account of the sub-
seription is a promise by the college to do
what may be necessary on its part to make
the scholarship effective. The plan conceived
by the subseriber will be muttlated and dis-
torted unless the sum to be accepted is ade-
quate to the end in view. Morcover, the time
to afix her name to the memorial will not ar-
rive until the entire fund has been collected.
The college may thus thwart the purpose of
the payment on account if at liberty to re-
ject o tender of the xesidue, It I3 no answer
to say that a duty would then arise to make
restitution of the money., If such o duty may
be imposed, the only reason for its existence
must be that there is then a fallure of “con-
sideration,” ‘To say that there is a fallure of
consideration is to concede that a cousldera-
tion has been promised, since otherwise it
cbuld not fafl. No doubt there are times and
situations in which Iimitations laid upon a
promiseo in connection with the use of what Is
paid by a subscriber lack the quality of a
consideration, and are to be classed merely
as condlitfons. Williston, Contracts, § 112;
Page, Contracts, § 523. “Itis often diflicult to
determine whether words of condition in a
promise indicate a request for consideration
or state a mere condition in a gratuitous
promise. An aid, though not a conclusive test
in determining which construction of the
promise is more reasonable is an inquiry
whether tha happening of the condition will
be a beneflt to the promisor. If so, it Is a
fair inference that the bappening was re-
quested as a consideration.,” Williston, supra,
§ 112, Such must be the meaning of this.
transaction unless we are prepared to hold
that the college may keep tho payment on ac-
count, and thereafter nullify the scholarship
which is to preserve the memory of the sub-
serlber. The fair implication to be gathered
from the whole transaction is assent to the
condition and the assumption of a duty to go
forward with performance, De Wolf Co. v.
Harvey, 161 Wis, 535, 154 N, W, 988; Pull-
man Co. v. Meyer, 193 Ala. 397, 401, 70 So.
%63; Brauiff v, Baler, 101 Xan, 117, 105 P.
816, L. R. A. 19178, 103G; cf. Corbin, Offer
and Acceptance, 26 Yale L, J, 169, 177, 193;
MeGovney, Xrrevoeable Offers, 27 Harv. L, R.
644; Sir Frederick Pollock, 28 L. Q. R. 100,
101. The subseriber does not say: I hand
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you $1,000, and you may make wp your mind
later, after my death, whether you will under-
take to commemorate my name., 'What she
says in effect is this: I hand you $1,000, and
if you are unwilling to commemorate me, the
time to speak is now.

The conclusion thus reached makes it need-
less to consider whether, aside from the fea-
ture of a memorial, a promissory estoppel
may result from the assumption of a dity to
apply the fund, so far as already paid, to
special purposes not mandatory under the
provigions of the college charter (the support
and education of students preparing for the
ministry)—an assumption induced by the
belief that other payments sufficient in
amount to make the scholarghip effective
would be added to the fund thereafter upon
the death of the subscriber. Ladies Colle-
giate Institute v. FPrench, 16 Gray (Mass.) 1965
Barnes v, Perine, 12 N. Y. 18, and cases there
cited.

The judgment of the Appellate Division
and that of the Trial Term should be Te-
versed, and judgment ordered for the plaintifi
as prayed for in the complaint, with costs in
all courts. »

KBLLOGG, J. (dissenting), The OChief
Judge finds in the expression, “In loving mem-
ory this gift shall be known as the Mary
Yates Johnston Memorial Fund,” an offer on
the part of Mary Yates Johnston to contract
with Allegheny College. The expression
makes no such appeal to me. Allegheny Col-
lege was not requested to perform any act
through which the suin offered might bear the
title by which the offeror states that it shall
be known., The sum offered was termed a
“gift” by the offeror. Conseguently, I can see
no reason why we should strain ourselves to
meke it, not a gift, but a trade. Moreover,
since the donor specified that fhe gift wis
made, “In consideration of my interest inm
Christian education, and in consideration of
others subscribing,” ‘considerations not ade-
guate in law, I can see no excuse for assert-
ing that it was otherwise made in considera-
tion of an act or promise on the part of the
donee, constituting a sufficient quid pro‘'quo
to convert the gift into a contract obligation.
To me the words used merely expressed an
expectation or wish on the part of the donor
and failed to exact the return of -an adequate
congideration. But if an offer indeed was
present, then clearly it was an offer to enter
into a unilateral contract. The offeror was
to be bound provided the offeree performed
such acts as might be necessary to make the
gift offered become known under the proposéd
name, This is evidently the thought of the
Chief Judge, for he says: “She imposed a
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condition that the ‘gift’ should be known as
the Mary Yates Johnston Memorial Fund.”
In other words, she proposed to exchange her
offer of a donation in return for acts to be
performed. Xven so, there was never any ac-
ceptance of the offer, and therefore no con-
tract, for the acts requested have never been
performed. The gift has never been made
known as demanded. Indeed, the requested
acts, under the very ferms of the assumed
offer, could never have been performed at a
time to convert the offer into a promise. This
is so for the reason that the donation was not
to take effect until after the death of the do-
nor, and by her death her offer was with-
drawn. Williston on Contracts, § 62. Clear-
1y, although a promise of the college to make
the gift known, as requested, may be implied,
that promise was not the acceptance of an -
offer which gave rise to a contract. The do-
nor stipulated for acts, not promises.

“In order to make a bargain it is necessary
that the acceptor shall give in return for the
offer or the promise exactly the consideration
which the offeror requests. If an act is re-
quested, that very act and no other must be giv-
en, If a promise is requested, that promrse
must be made absolutely and unqgualifiedly.”
Williston on Contracts, § 73.

“It does not follow that an offer becomes a
promise because it is accepted; it may be, and
frequently is, conditioral, and then it does not
become a promise until the conditions are sat-
isfied; and in case of offers for a consideration,
the performance of the consideration is always
deemed a condition.” Langdell, Summary of
the Law of Contracts, § 4.

It seems clear to me that there was here
no-.offer, no acceptance of an offer, and no con-
tract. Neither do I agree with the Chief
Judge that this court “found consideration
nresent where the general law of contract, at
least as then declared, would have said that
it was absent” in the cases of Barnes v, Per-
ine, 12 N. Y. 18, Presbyterian Society v.
Beach, 74 N. Y. 72, and Keuka College v. Ray,
167 N. Y. 96, 60 N, I&. 825. In the Keuka Col-
lege Case an offer to contract, in consideration
of the performance of certain acts by the of-
feree, was converted into a promise by the
actual performance of those acts, This form
of contract has been known to the law from
time immemorial (Langdell, § 46), and for at
least a century longer than the other type, a
‘bilateral contract (Williston, § 13). It may
be that the basis of the decisions in Barnes
v. Perine and Presbyterian Society v. Beach,
supra, was the same as in the Keuka College
Qase. See Presbyterian Church of Albany v.
Cooper, 112 N. Y. 517, 20 N. B. 352, 3 L. R. A.
468, 8 Am. St. Rep. 767. However, even if
the basis of the decisions be a so-called
“promissory estoppel,” nevertheless they initi-

-106-



178

ated no new doctrine. A so-called “promisso-
1y estoppel,” although not so termed, was held
sufficient by Lord Mansfield and his fellow
judges as far back as the year 1765. Pillans
v. Van Mierop, 3 Burr. 1663. Such a doctrine
may be an anomaly; it is not a novelty.
Therefore I can see no ground for the sug-
gestion that the ancient rule which malkes
consideration necessary to the formation of
every contraet is in danger of effacement

through any decisions of this court. To me-

that is a eause for gratulation rather than re-
gret, However, the diseussion may be beside
the mark, for I do not understand that the
bolding about to be made in this case is oth-
er than g holding that consideration was giv-
en to convert the offer into a promise. With
that result X cannot agree and, accordingly,
must dissent.

POUND, ORANB,’ YLEHMAN, and
O'BRIEN, JJ., concur with CARDOZO, C. J.

KBLLOGG, J. dissents in opinion, in
which ANDRBWS, J., concurs.

Judgment accordingly.

216 N. Y. £82)
FERRARI v. FIRST NAT. BANK OF CON-
NELLSVILLE, PA.

Court of Appeals of New York. Nov. 22, 1027.

t. Banks and banking C==188),—Small bank
agrecing to establish forelgn credit, discharg.
od its obligation If In ordinary course of busi-
ness it established credit through agent or
Intermediary.

Small local inland bank, which agreed to es-
tablish foreign credit to pay checks drawn by
it on foreign bank, performed its full duty if it
conformed to ordinary course of business, and
hed a right to expect that checks would be paid
when presented under ordinary circumstances,
and it might employ an intermediary to es-
tablish credit. .

2 Banks and banking C=»>i88l/2—Bank agroo-
ing to establish forcign credit to pay checks
held discharged as matter of law, whers hold«
ots delayed 11 months in presenting checks
until credit established was lost, untess there
was represenfation inducing delay; ’‘unrea-
gogab{o dolay” (Negotiahle Instruments Law,

22).

Bank which agreed to establish foreign.
credit to pay checks drawn by it on foreign
bank keld discharged from liability as a matter
of law, where holders delayed over 11 months
in presenting checks, during which time eredit
established to pay them by bank's agent was
lost by reason of agent's bankruptcy, unless
there was representation inducing belief that
promptness was usnecessary, since there was
“unrepsonable delay” within Negotiable In-
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struments Law (Consol. Laws, e. 38) § 322, and
loss was caused by delay. :

[Hd. Note.—For ather definitions, see Words
and Phrasoes, First and Second Series, Un-
reasonable Delay.)

8. Banks and hanking ¢=>188/,—Bank estab-
lishing foreign credit was not liahle as for
withdrawing crodit hecause trustoo in hanke
ruptey of its agent withdrow it. ’

Bank, which agrced to establish foreign
credit to pay checks drawn by it on foreign
bank angd fulfilled- agreement by agent, kdl@ not
liable_ as for withdrawal of eredit because trus-
tee in pankruptcy thereafter appointed for
agent withdrew credit under order of federal

District Court,

Pound, Crane, and Kellogg, JJ., dissenting.

Appeal from Supreme Court, Appellate
Division, First Department,

Action by Franeis M. Ferrari against the
First National Bank of Connellsville, Pa.
Judgment in favor of plaintify upon a directed
verdict (127 Mise. Rep. 380, 216 N. X. 8. 250)
was affirmed by the Appellate Division (210
App. Div. 817, 220 N. X. 8. §53), and defend-
ont appeals. Judgment reversed, and new
trial granted.

8;&. also, 220 App. Div. 7131, 221 M. Y. S.

Harold Nathan, John B, Doyle, Aortimer
Brenner, and Chester Rohrlich, all of New
York City, for appellant,

A, S. Cutler, of New York City, and David
L. Welssman, for respondent,

O'BRIBN, J. The complaint alleges that
defendant agreed with plaintiff’s assignors
to establish a eredit with the Banca Commer-
clale Italiana of Rome, amounting to 32,000
lre, that defendant failed, ncglected, and
refused to establish any credit with that
bank, and, because no such credit had ever
been established, that drafts amounting to
38,000 lire, issued by defendant to plainti’s
assignors, were dishonored and payment re-
fused, ’

By stipulation at the trial and by evidence,
certain facts were proved. On September &,
1922, plaintii®s assignors pald §1,072 to de-
fendant and received in return four checks
on the Banca Commerelale aggregating 38,000
lre. On September 8 defendant deposited
$1,66L55 yith Xnaunth, Nachod & Xubne at
New York for the purpose of paylng the four
checks on presentation, and on the same day
Knauth, Nachod & Euhne notified the Banea
Commerciale to pay the checks on presento-
tion and to debit their account in the amount
of the checks. From September & 1022, un-
til June 8, 1023, that firm had a credit bal-
ance with the Banca Commereinle in excess
of all its outstanding debits. It was engaged
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* "samie rules 'as'thoughi she had refused: :
~ to answer any other pertinent written -
“or oral’ mterrogatones :

Upon her. refusal to answer, the de-
fendant’s_ claim was properly dismissed by
the Workmens Compensatxon Commission
but the defendint could not be charged
thh contempt for clalmmg her. 1mmumty

"It follows that the trial eourt correctly
uled upon the motion, and its judgment is
aﬁirmed R .

- AN DERSON5 and RUDDY, JI ;,:eoncqri.".

Anna Saoks FEINBERG (Plalntm,
: Respondent, : :
; .v- .
PFEIFFEH COM PANY, a Corporatlon, For-
merly Known as 8. Pfeiffer Mannfactur-
‘ Ing -Co., & corporatlon (Dofendant), Ap-
pellant.

. o Nos. 30(83, 30204‘ .

o St I.ouls Oourt ot Appeals.

! Missourt.’ Lo
Mareh 17 1959

Motlon fox- Rehearing or tor Transfer
to Supreme Court Denfed
; _April :13__1959

+ Action on -alleged contract by defend-

ant to pay plaintif a specified monthly
amount for life upon: her retirement from :

' : .p.nt;s promise to pay pension had been pred:
' icqted npon plaintiff’s continuing in defend—

defendant’s employ: - The Circuit Court,
City ‘of St."Louis, John C. Casey, J., ren-

dered judgment for plaintiff, and defendant
- defendant’s ‘employ in return for its prom-

appealed. The St:"Louis Court 6f Appeals,
Doernet, C; held that plaintiff’s retirement
from her licrative position in'reliance upon
defendant’s promise to pay hera-pension
for life constituted sufficientconsideration
to- support agréement 'to pay - pension, :and

4. Mastor and Servnnt @78.!(9)

that plaintiff could recover théreunder éven
though she had not discovered cancer which
made her unemployable until after defend-
ant had discontinued pension payments.

Affirmed, -

ot

1. Appeal and Error €=837(11). -

- In jury-waived case, réviewing court
considers only such evidence as is admis-
sible, and is not requxrcd to pass upon ques-
tions of efror in admission and exclusion of

evidence.’ Sectlon 510.310 RSMo 1949 V
A.MS B LI O S
2. Appeal llld Error @ll?ﬂﬂ) C ,

-+ Error, if any; in admission of evidence
would not be- ground for reversal.in jury-
waived - ‘case.- Sectlons 510. 310 512 160
RSMo 1949 V AM. S
3. Master and Servant @78.!(9) e ’
_ In action on alleged contract by de-
fendant to pay plaintiff a specified monthly
amounf for life upon her’rétirement” from
defendant’s employ, evidence justified firid-
ing that plaintiff would not have quit de-
fendant’s employ had she ‘ot known and
relied upon promise of deferidant to pay
monthly sum for life, and finding that, after
date of her voluntary retirement, she had
relied upon. contmued recetpt of penslon in-
staIlments CU e T

Kk

Y]

. JIn actlon on alleged contract by defend-
qmt to pay plamtxff a spectﬁed monthly
mount. for. life upon her retirement from
§efendant’s employ, ‘evidence- would ‘not
’pustam plamtlﬁ’s contention that . defen,d—

ant’s employ and that she had contmucd in

-nse tp.pay her pens:on e

,5. coltracta @I 0(l)

. ‘Mutuality of obhgatxon is’ essentlal to
val:dxty of contract : L
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6. Contracts €=51, 52

Consideration sufficient to support a
contract may be either a benefit to promisor
or loss or detriment to promisee. '

7. Evidence €15

It is a matter of common knowledge
that it is virtually impossible for a woman
63 years of age to find satisfactory employ-
ment.

8. Master and Servant &=78.1(3, 6)

Plaintiff’s retirement from her lucra-
tive position in defendant's employ in reli-
ance upon defendant’s promise to pay her
a pension for life constituted sufficient
consideration to support agreement to pay
pension; and plaintiff could recover there-
under even though she had not discovered
cancer which made her unemployable un-
til after defendant had discontinued pension

payments,

- ee——ssscmma——

. Robert S. Allen; Lewis, Rice, Tucker,
Allen & Chubb, St. Louis, for appellant.

j’. Leonard Kline, Sylvan Agatstein, St.
_]'..(_mis, for respondent.

DOERNER, Commissioner.

This is a suit brought in the Circuit Court
of the City of St. Louis by plaintiff, a for-
mer employee of the defendant corporation,
on an alleged contract whereby defendant
agreed to pay plaintiff the sum of $200 per
month for life upon her retirement. A
jury being waived, the case was tried by
the court alone. Judgment below was for
plaintiff for $5,100, the amount of the pen-
sion claimed to be due as of the date of the
trial, together with interest thereon, and de-
fendant duly appealed.

The parties are in substantial agree-
ment on the essential facts. Plaintiff began
working for the defendant, a manufac-
turer of pharmaceuticals, in 1910, when she
was but 17 years of age. By 1947 she had
attained the position of bookkeeper, office
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manager, and assistant -treasurer of the
defendant, and owned 70 shares of its stock
out of a total of 6,503 shares issued and
outstanding. Twenty shares had been giv-
en to her by the defendant or its then presi-
dent, she had purchased 20, and the remain-
ing 30 she had acquired by a stock split or
stock dividend. Over the years she re-
ceived substantial dividends on the stock
she owned, as did all of the other stock-
holders, Also, in addition to her salary,
plaintiff from 1937 to 1949, inclusive, re-
ceived each year a bonus varying in amount
from $300 in the beginning to $2,000 in the
later years.

On December 27, 1947, the annual meet-
ing of the defendant’s Board of Directors
was held at the Company’s offices in St.
Louis, presided over by Max Lippman, its
then president and largest individual stock-
holder. The other directors present were
George L. Marcus, Sidney Harris, Sol
Flammer, and Walter Weinstock, who, with
Max Lippman, owned 5,007 of the 6,503
shares then issued and outstanding. At that

‘meeting the Board of Directors adopted the

following resolution, which, because it is
the crux of the case, we quote in full:

“The Chairman thereupon pointed
out that the Assistant Treasurer, Mrs,
Anna Sacks Feinberg, has given the
corporation many years of long and
faithful service. Not only has she
served the corporation devotedly, but
with exceptional ability and skill. The
President pointed out that although
all of the officers and directors sincere-
ly hoped and desired that Mrs. Fein-
berg would continue in her present
position for as long as she felt able,
nevertheless, in view of the length of
service which she has contributed pro-
vision should be made to afford her re- .
tirement privileges and benefits which
should become a firm obligation of the
corporation to be available to her
whenever she should see fit to retire
from active duty, however many years
in the future such retirement may be- -
come effective. It’ was, accordingly,
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proposed -that Mrs. Feinberg's salary
‘which ‘is- presently $350.00 per: month,
be.increased to $400.00 per month, and
. that Mrs. Feinberg. would be given
the privilege of retiring irom ‘active
duty at any time she may elect to see
fit-s0 to do upon a retirement pay of
$200.00 per month for life, with the
distinct undcrstandmg that the retire-
ment plan is merely being adopted at
the present time in order to afford
Mrs. Feinberg security for the future
and i in the hope that her active services
‘will continute with tlie corporation for
many years to come, After due dis-
cussion and consideration, and “apon
motion . duly made and seconded, it

“Resolved, that the salary of Anna
Sacks Femberg be increased from
$350.00 to $400.00 per month and that
she be afforded the prmlege of retir-
ing from active duty in the corporation

. at any time she may elect to sce fit so
to do upon retirement pay of $200.00
per month, for the remamder of her
life.” ¢: ' -

At the request ‘of Mr. Lippman his sons-
m-law, Messrs. Harris and Flammer, called
upon the plaintiff at her apartment on the
same day to advise her of the passage of
the resolution, Plaintiff testified on cross-
examination that she had no prior infor-
mation that ‘such'a pension plan was con-
templated that it came as a _surprise_to
her, and that she would have ‘continued
in her employment whether .or not such a
resolution had been adopted. It is clear
from the evidence that there was no con-
tract, ‘oral or written, as to - plaintiff’s
length of employment, and that she was
free to quit, and the defendant to discharge
her, at any time, .

- Plaintiff did continue to work for the
defendant through June 30, 1949, on which
date she ‘retired. In accordance with the
foregoing resolution, the defendant began
paying her the sum of $200 on the first of
each month, :Mr. Lippman died on No-

.vember 18, /1949, and ‘was: succeeded -as
-president of the company by his widow.
-Because of an illness, she retired from that
.office and was succeeded in October, 1953,
‘by ‘her son-in-law, Sidney M. Harris. Mr.
‘Harris testified ‘that while Mrs, Lippman
-had been president she signed the monthly
‘pension check paid plaintiff, but fussed

about doing so, and considered .the pay-

-ments as gifts, After his election, he stat-

¢d, a new accounting firm employed by the

defendant questioned the validity of the

payments to plaintiff on several occasions,
and in the Spring of 1956, upon its recom-~
mendation, he consulted the Company’s
then attorney, Mr. Ralph Kalish. Harris
testified that both Ernst and Ernst, the
accounting firm, and Kahsh told him there
was no need of giving pIamtxﬁ’ the money.
He also stated that he had concurred in
the view that the' payments to plaintiff were
mere gratu:txes rather “than amounts due

“under a contractual obligation, and that

following his discussion with the Com-
pany’s attorney plaintiff was sent a check
for. $100 on April 1, 1956. Plaintiff de-
clined to accept the reduced amotmnt, and
this action followed. 'Additional facts will
be rcferred to later in this opxmon.

[1 21 . Appe]la.nt’s ﬁrst assxgnment -of
error relates to the admission in evidence
of ‘plaintiff’s testimony over its .objection,
that at the time of trial she was sixty-five
and a half years old, and that she was no
longer :able .to. engage -in-gainful employ-
ment ;because of the 'removal of a cancér
and. the performance of a colocholecysto:
stomy ‘operation :on November 25, 1957.
Its complaint is not so much that such evi-
déncé. was irrelevant.and immaterial, as it
is that the trial court erroneously made it
one Jbasis for its decision in favor of plain-
tiff.: :As defendant concedes, the error. (if
it was error) in the admission of such evi-
dence would not be a ground for reversal,
since, this being a jury-waived case, we
are constrained by the statutes to review it
upon both the law and the evidence, Sec,
510.310 RSMo 1949, V.AM.S,, and to ren-
der such judgment as the court below ought
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to have given. Section 512,160, Minor v.
Lillard, Mo.,, 289 S.W.2d 1; Thumm v.
Lohr, Mo.App., 306 SSW.2d 604. We con-
sider only such evidence as is admissible,
and need not pass upon questions of error
in the admission and exclusion of evidence.
Hussey v. Robison, Mo., 285 S.W.2d 603.
However, in fairness to the trial court it
should be stated that while he briefly re-
ferred to the state of plaintiff’s health as
of the time of the trial in his amended find-
ings of fact, it is obvious from his amended
grounds for decision and judgment that it
was not, as will be seen, the basis for his
.decision,

[3] Appellant’s next complaint is that
there was insufficient evidence to support
the court’s findings that plaintiff would not
have quit defendant’s employ had she not
known and relied upon the promise of de-
fendant to pay her $200 a month for life,
and the finding that, from her voluntary re-
tirement until April 1, 1956, plaintiff relied
upon the continued receipt of the pension
installments, The trial court so found, and,
in our opinion, justifiably so. Plaintiff tes-
tified, and was corroborated by Harris, de-
fendant’s witness, that knowledge of the
passage of the resolution was communi-
cated to her on December 27, 1947, the very
day it was adopted. Shé was told at that
time by Harris and Flammer, she stated,
that she could take the pension as of that
day, if she wished. She testified further
that she continued to work for another year
and a half, through June 30, 1949; that at
that time her health was good and she could
have continued to .work, but that after
working for almost forty years she thought
she would take a rest. Her testimony con-
tinued: '

"#0)." Now, what was the reason—

Pm sorry. Did you then quit the em-

- ployment of the company after you—
- after this year and a half? A. Yes.

.. . “Q. What was the reason that you
left? A.  Well, I thought almost for-
ty years, it was a long time and I

. thought I would take a little rest.
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"Q; Yes. A. And with the pen-
sion and what earnings my husband
had, we figured we could get along.

“Q. Did you rely upon this pen-
sion? A. We certainly did..

-“Q. Being paid? A. Very much
so. We relied upon it because I was
positive that I was going to get it as
long as I lived.

“Q, Would you have left the em-
ployment of the company at that time
had it not been for this pension? A.
No.

“Mr. Allen: Just a minute, I object
to that as calling for a conclusion and
conjecture on the part of this witness,

“The Court: It will be overruled.

“Q. (Mr. Agatstein continuing):
Go ahead, now. The question is
whether you would have quit the em-
ployment of the company at that time
had you not relied upon this pension
plan? A. No, I wouldn’t.

“0. You would not have. Did you
ever seck employment while this pen-
sion was being paid to you—A. (in-
terrupting) : No.

“Q. Wait a minute, at any time pri-
or—at any other place? A. No, sir.

“Q. Were you able to hold any oth-
_er employment during that time? A.
. VYes, I think so. .

“Q. Was your health good? A. .
My health was good.”

It is obvious from the foregoing that there
was ample evidence to support the findings
of fact made by the court below.

We come, then, to the basic issue in the
case. While otherwise defined in defend-
ant’s third and fourth assignments of error,
it is thus succinctly stated in the argument
in its brief: “* * * whether plaintiff
has proved that she has a right to recover
from defendant based upon a legally bind-
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ing contractual -obligation’ to pay her $200
per month for life,”.

It is defendant’s contention, in é'sséncé,
that the resolution adopted by.its Board of

Directors was a mere promise to make a .

gift, and that no contract resulted either
thereby, or when plaintiff retired, because
there was no consideration given or paid
by the plaintiff. It urges that a ‘promise
to make a gift is not binding unless support-
ed by a legal consideration; that the only
apparent consideration for the adoptxon of
the foregoing resolution was the * ‘many
years of long and faithful setvice” ex-
pressed therein; and that past services are
not a_valid consxderatmn for a promise.
Defendant argues ‘further that there is
nothing in the resolution whxch ‘made ‘its
effectiveness ‘conditional - upon plaintiff’s
contmned employment, ‘that she was not un-
der contract to work fot any length of time
but was free to quit whenever she wished,
and that she had no contractual right to
her position and could ha.ve been dlscha.rged
at any time.

Plaintiff concedes that a promzse based
upon past services would be without con-
sideration, but contends that there were
two other elements which supplied 'the re-
quired element: First, the continuation by
plaintiff in the employ of the defendant for
the period from December 27, 1947, the date
when the resolution was adopted, until the
date of her retirement on” June 30, 1949,

And, second, her change of position, i. e.,:
her retirément, and the abandonment by’
her of her opportunity to continue’ in gain--
ful employment, made - in reliance on de-
fendant’s promise to pay her $200 per'

month for life,

" [4,5] We.mi:st agree with the defend-
ant that the evidence does not support the:

first of these contentions. There is no lan-
guage 'in the resolution predicating plain-
tiff’s right to a pension upon her continued
employment, 'She. was not required to work
for the defendant for any period of time as
a conditfon to gaining such retirement bene-

fits.
Mo.Dec. 321-322 8. W.2d—19"

‘She was told that she could quit the

day upon which the resolution was adopted,
as she herself testified, and it is clear from .
her own testimony that she made no prom-
ise or agreement to-continue in the employ
of the defendant in return for its promise .
to pay her a pension. Hence there was
lacking that mutuality of obligation which
is essential to the validity of a contract.,
Middleton v. Holecraft, Mo.App., 270 S.W.
2d 90; Solace v. T. J. Moss Tie Co.,.Mo.
App., 142 SW.2d 1079; Aslin v, Stod-
dard County, 341 Mo. 138 106 S.w.2zd
472; Fuqua v. Lumbermen’s Supply Co.,
229 Mo.App. 210, 76 S.W.2d 715; Hudson'
v. Browning, 264 Mo. 58, 174 S.W. 393;
Campbell v. American Handle Co,, 117
Mo,App. 19, ‘94 S W. 815,

[6-8] But as to the second of these
contentions we must agree with plaintiff.
By ‘the terms of the resolution defendant
promised to pay plaintiff the sum. of $200
a month upon her retirement. Considera-
tion for 4 promise has been defined in the -
Restatement of the Law of Contracts, Sec-
hon?S ‘as: - - : it -

LY
s .

"%“(1) Consideration for a promise is
.{a) ‘an act'other than a promise, or
~(b) a forbeararce, or
- ()" the creation, modification or de-‘

’ struction of a legal relation, .

or’ ‘ .

"(d) a return promlse,

bargained for and given in exchange '

for the promlse.” '

As. the parties. agree, the consxderat:on‘
sufficient 'to support a contract may be ei-
ther a benefit to the promisor or a loss or
detriment to the promisee. Industrial Bank

‘& Trust Co. v. Hesselberg, Mo., 195 SW.'

2d 470; State ex rel. Kansas City v. State’
Highway Commission, 349 Mo. 865, 163

'S.W.2d 948; Duvall v. Duncan, 341 Mo.

1129, 111 S.W.2d 89; Thompson v. Me-
Cune, 333 Mo. 758, 63 S.W.Zd 41.

" Section 90 of the Restatement of the
Law of Contracts states that: “A prom-
ise which the:promisor should reasonably
expect to induce.action or forbearance of'a
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definite and substantial character on the

part of the promisee and which does in--

duce such action or forbearance is bind-
ing if injustice can be avoided only by
enforcement of the promise.”” This doc-
trine has been described as that of “prom-

issory estoppel,” as distinguished from that’

of equitable estoppel or estoppel in pais,
the reason for the differentiation being
stated as follows:

“Jt is generally true that one who
has led another to act in reasonable re-
liance on his representations of fact
_cannot afterwards in litigation be-
tween the two deny the truth of the
representations, and some courts have
sought to apply this principle to -the
formation of contracts, where, rely-
ing on 2 gratuitous promise, the prom-
isee has suffered detriment. It is to be
noticed, however, that such a case does
not come within the ordinary definition
of estoppel. If there is any represen-
tation of an existing fact, it is only
that the promisor at the time of mak- -
ing the promise intends to fulfill it.
As to such intention there is usually
no misrepresentation and if there is,
it is not that which has injured the
promisee. In other words, he relies
on a promise and not on a misstate-
ment of fact; and the term ‘promis-
sory’ estoppel or something equivalent
should be used to make the distinc-
tion.” Williston on Contracts, Rev.
Ed., Sec. 139, Vol. 1.

In speaking of this doctrine, Judge
Learned Hand said in Porter v, Commis-
sioner .of Internal Revenue, 2 Cir.,, 60
F.2d 673, 675, that “* * * ‘promissory
estoppel’ is now a recognized species of
consideration.”

As pointed out by our Supreme Court
jn In re Jamison’s Estate, Mo, 202 S.
W.2d 879, 887, it is stated in the Missouri
Annotations to the Restatement under Sec-
tion 90 that:

“There is a variance between the
doctrine underlying this section and
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the theoretical. justifications that have
been advanced for the Missouri de-
cisions.””’

That variance, as the authors of the An-
notations point out, is that:

“This § 90, when applied with § 85,
means that the promise described is a
.contract without any consideration.
In Missouri the same practical result
is reached without in theory abandon- .
ing the doctrine of consideration. In
Missouri three theories have been ad-
vanced as ground for the decisions (1)
Theory of act for promise. The in-
duced ‘action or forbearance’ is the
consideration for the promise. Under-
wood Typewriter Co. v. Century Real-
ty Co. (1909) 220 Mo. 522, 119 S.W.
400, 25 L.R.A,, N.S,, 1173, See § 76.
(2) Theory of promissory estoppel.
The induced ‘action or forbearance’
works an estoppel against the promisor.
- (Citing School District of Kansas City

* y. Sheidley (1897) 138 Mo. 672, 40 S.
W. 656 [37 L.R.A. 406]) * * * (3)
Theory of bilateral contract. When
the induced ‘action or forbearance’ is
begun, a promise to complete is im-
“plied, and we have an enforceable bi-
lateral contract, the implied promise to
complete being the .consideration for
the original promise.” (Citing cases.)

Was there such an act on the part of
plaintiff, in reliance upon the promise con-
tained in the resolution, as will estop the.
defendant, and therefore create an enforce-.
able contract under the doctrine of promis-
sory estoppel? We think there was. One
of the illustrations cited under Section 90
of the Restatement is: “2. A promises B
to pay him an annuity during B’s life. B
thereupon resigns a profitable employment,
as A expected that he might. B receives
the annuity for some years, in the mean-
time becoming disqualified from again ob-
taining good employment. A’s promise is
binding.” - This illustration is objected to
by defendant as not being applicable to the
case at hand. The reason advanced by it is
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‘that in the-illustration B became “disquali-
‘fied” from " obtaining other employment
before A discontinued the payments, where-
as in this case the plaintiff did not discover
that she had cancer and thereby became un-
employable until after the defendant ‘had
discontinued the payments of $200 per
month, - We think the distinction is imma-
terial. - The only reason for the reference
in the illustratiop to the disqualification of
A is in connection with that part of ‘Sec-
tion 90 regarding the prevention of injus-
tice. The injustice would oééur regardless
of when the disability occurred... Would

defendant sontend that the contract would.

be enforceable if the plamuﬁ’s illness. had
been discovered on March 31, 1956, the day
“before it discontinued the' paymient of tha
$200 a month, but not if it occurred on
April 2nd, the _day after? Furthermore,
there are more ways to become disqualified
,ior work, or unemployable, than as the re-
sult. of illness.. At the time she retired
plaintiff was 57 years of age, At the time
the payments were dtscontmued she was
over 63 years. of age. It is a matter of
common knowledge that it is virtually im-
poss1ble for a woman of that age to find
satlsfactory employment much less a posi-

tion comparable to that which ‘plaintiff en-

joyed at the time of her retirement.

The fact of the matter is that plamt:ﬁ’;
subsequent illness was ot the actxon or

forbearance” which was induced by the’

promise contained in the resolution, As
the trial court correctly decided, such ac-
tion on plaintiff’s part was her retireméni
from a lucrative position in reliance upon
defendant’s promise to pay her an annuity
or pension. In a very similar case, Rick-
étts v.. Scothorn, 57 Neb, 51, 77 N.W. 365,1

. 322 B,W, zd—n:,s

367 42 LR.A. 794 the Supreme Court of
Ncbraska said‘ e

“r ox % Accordmgto the undlsput-
ed proof, as shown by the record be-
. fore ys, the plamtxff was. a working
girl, holding a position in which she’
earned a salary of $10 per week. Her
grandfather, desiring.to put her in a
position of mdependence, gave her the
note accompanying it ‘with the remark
that his other:grandchildren did not
work, and that she would not be obliged
to work any longer. In effect, he sug-
gested that she might abandon her em-

t:-ployment, and rely in the future upon

- the bounty which he.promised. He
. .doubtless desired that she should give:.r
- -up her occupation, but, whether he did
 or.poty: it is’entirely certain that he :’
.. contemplated such action on her.part as
-'a reasonable and probable consequence’
¢ of his’ gift. * Having .intentionally in- i
- fluenced the plaintiff to alter her posi--
- tion' for the worse on the faith of the -
. -note being paid ‘whén due, it would be
grossly inequitable. to permit the mak-- -
er, or his executor, to resist payment
on the ground that the promise was
gwen wnthout consxderatxon

The Comrmssxoner therefore recom-
mends, for ‘the re_asops stated, that the
judgment be ,aﬂirmed. ,

" PER CURIAM.
-.‘The i foregoing opinion by DOERNER,

.C., is'adopted as the opinion of the court.

The juglgxnent is, accordingly, affirmed.

WOLFE, P. J, and ANDERSON and
RUDDY, JJ., éoncur.
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record the stairs werc in open and plain
sight, and no credible evidence exists from
which a reasonable inference of negligence
could be drawn.

Judgment affirmed.

26 Wis.2d 683
Joseph HOFFMAN et al., Respondents,

v.

RED OWL STORES, INC,, a foreign corg,,
et al., Appeliants.

Supreme Court of Wisconsin,

March 2, 1965.
Rehearing Denied April 27, 1965,

Action for damages. The Circuit
«Court for Outagamie County, A. W, Par-
nell, J., entered judgment approving all por-
tions of verdict except for damages as to
one item and the defendants appealed and
the plaintiffs cross-appealed. The Supreme
Court, Currie, C. J., held that court con-
cluded that injustice would result if plain-
tiffs were not granted damages because of
failure of corporation to keep promises
made concerning operation of franchise
agency store by plaintiffs who had been in-

duced to act to their detriment by those .

promises.

~ Order affirmed,

f. Fraud &>12

Action at law for fraud cannot be
predicated on unfulfilled promises unless
promisor possessed present intent not to
perform. ’ :

2. Estoppel &85 .

1f the only way to avoid injustice is
by enforcement of promise which should
reasonably be expected by. promisor to in-
duce action or forbearance of definite and

substantial character on part of promisee
and which does induce such action or for-
bearance, promise is binding.

3. Estoppel €>118

Findings that representatives of corpo-
ration had made promissory representa-~
tions to .plaintiffs that if they fulfilled cer-
tain conditions they would establish them
as franchise operators of store in particular
town and that in reliance thereon and in
the excrcise of ordinary care plaintiffs ful-
filled conditions required of them by terms
of negotiations with corporation were sup-
ported by ample evidence.

4. Estoppel €&~85

Doctrine of promissory estoppel does
not require that promise giving rise to
cause of action must be so comprehensive
as to meet requirements of an offer that
would ripen into a contract if accepted by
promisee.

5, Estoppel €=(19

With respect to doctrine of promissory
estoppel, the requirements that promise
must be one that promisor should reason-
ably expect to induce action or forbearance
of definite and substantial character on
part of promisee and that promise did in-
duce such action or forbearance present
issues of fact which would ordinarily be
resolved by jury, and the third requirement
that remedy can only be invoked when nec-
essary to avoid injustice involves policy
decision by court which necessarily em-
braces element of discretion.

6. Estoppel €85

Court concluded that injustice would
result if plaintiffs were not granted some
relief because of failure of corporation to
keep promises concerning franchise agency
store to be operated by plaintiffs who were
induced to act to their detriment.

7. Estoppel €97

Ordinarily, only promisce and not third
persons is entitled to enforce remedy of
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promissory estoppel against the promisor,
but if promisor actually foresees, or has
reason to foresee, action by third person
in reliance on promise, it may be unjust
to refuse to perform the promise.

8. Estoppel =97

Where corporation which made prom-
ises which induced sale of property held
by plaintiffs in joint tenancy not only fore-
saw that it would be necessary for wife
to sell joint interest in building but actually
' requested that the same be done, both plain-
tiff husband and wife were entiéled to dam-
ages for loss incurred by each in the sale.

9. Estoppel &=99

Plaintiffs were entitled to recover, as
damages, the $1,000 paid on $6,000 lot from
defendants who had made promissory rep-
resentations to induce such purchase even
though the remaining $5,000 of purchase
price was due and unpaid at time negotia-
tions between plaintiffs and defendants fell
through, since payment of $1,000 gave an
equity in lot which could not be legally

foreclosed without affording plaintiffs op-

portunity to pay balance,

10. Estoppel &=99

Where plaintiffs had paid $1,000 down
for purchase of Jot after being induced to
do so Dby promissory representations of
defendants they were not required to in-
- vest the additional $5,000 due on lot after
negotiations with defendants fell through
in order to recover from defendants the
$1,000 paid as damages.

11. Estoppel €599

Payment of $125 for one month’s rent
of home in town where plaintiffs had been
led to believe by promissory representations
of defendants that they would be entitled
to establish a franchised agency store was
reasonable and it was a proper item of
damages to be assessed against defendants
which failed to keep promise.

133 NORTH WESTERN REPORTER, 2d SERIES .

12. Estoppel ¢=99 _
* Moving expense incurred by plaintiffs

.in reliance on defendants’ promises con-

cerning franchise agency store.were a prop-
cr item of damages where such expenses
would not have been incurred if plaintiffs
had not sold their property in reliance on
promises.

13. Estoppel €99

Damages awarded in case based on
promissory estoppel doctrine should be only
such as in opinion of court are necessary
to prevent injustice, and mechanical or
rule of thumb approaches to damage prob-
lem should be avoided.

14. Estoppel €99

Justice did not require that damages
awarded plaintiffs because of loss on sale
of assets at behest of defendants’ promis-
sory representations should exceed any
actual loss sustained measured by the dif-
ference between sale price and the fair
market value. )

15. New Trial ¢=70

Since large award of damages arising
from sale of grocery business by plaintiffs
was not sustained by evidence in action for
damages based on promissory estoppel, trial
court properly ordered new trial on this
issue, '

D e, —

Action by Joseph Hoffman (hereinafter
“Hoffman”) and wife, plaintiffs, against
defendants Red Owl Stores, Inc. (herein-
after “Red Ow!”) and Edward Lukowitz.

The complaint alleged that Lukowitz,
as agent for Red Owl, represented to and
agreed with plaintiffs that Red Owl would
build a store building in Chilton and stock
it with merchandise for Hoffman to oper-
ate in return for which plaintiffs were to
put up and invest a total sum of $18,000;
that in reliance upon the above mentioned
agreement and representations plaintiffs

-116-



HOFFMAN v. RED OWL STORES, INC.

Wis. 269

Cite a8 133 N.W.2d 267

sold their bakery building and ‘business and
their grocery store and business; also in
reliance on the agreement and represen-
tations Hoffman purchased the building
site in Chilton and rented a residence for
himself and his family in Chilton; plain-
tiffs’ actions in reliance on the representa-
tions and agreement disrupted their per-
sonal and business life; plaintiffs lost sub-
stantial amounts of income and expended
. large sums of money as expenses. Plain-
tiffs demanded rccovery of damages for
the breach of defendants’ representations
and agreements.

The action was tried to a court and jury.
The facts hereafter stated are taken from
the evidence adduced at the trial. Where
there was a conflict in the evidence the
version favorable to plaintiffs has been
accepted since the verdict rendered was
in favor of plaintiffs.

Hoffman assisted by his wife operated a
bakery at Wautoma from 1956 until sale
of the building late in 1961. The building
was owned in joint tenancy by him and
his wife. Red Owl is a Minnesota corpo-
ration having its home office at Hopkins,
Minnnesota. It owns and operates a num-
ber of grocery supermarket stores and
also extends franchises to agency stores
which are owned by individuals, partner-
ships and corporations. Lukowitz resides
at Green Bay and since September, 1960,
has been divisional manager for Red Owl
in a territory comprising Upper Michigan
and most of Wisconsin in charge of 84
stores. Prior to September, 1960, he was
district manager having charge of approxi-
mately 20 stores.

In November, 1959, Hoffman was de-
sirous of expanding his operations by es-
tablishing a grocery store and contacted
2 Red Owl representative by the name of
Jansen, now deccased. Numerous conver-
sations were had in 1960 with the idea of
establishing a Red Owl franchise store in
Wautoma. In September, 1960, Lukowitz
succeeded Jansen as Red Owl's representa-
tive in the negotiations, Hoffman men-

tioned that $18,000 was all the capital he
had available to invest and he was re-
peatedly assured that this would be suffi-
cient to set him up in business as a Red
Owl store. About Christmastime, 1960,
Hoffman thought it would be a good idea
if he bought a small grocery store in Wau-
toma and operated it in order that he gain
experience in the grocery business prior
to operating a Red Owl store in some larger
community. On February 6, 1961, on the
advice of Lukowitz and Sykes, who had
succeeded Lukowitz as Red Owl's district
manager, Hoffman bought the inventory’
and fixtures of a small grocery store -in
Wautoma and leased the building in which
it was operated.

After thrce months of operating this
Wautoma store, the Red Owl representa-
tives came in and took inventory and
checked the operations and found the store
was operating at a profit. Lukowitz ad-
vised Hoffman to seil the store to his man-
ager, and assured him that Red Owl would
find a larger store for him elsewhere. Act-
ing on this advice and assurance, Hoffman
sold the fixtures and inventory to his man-
ager on June 6, 1961 Hoffman was re-
luctant to sell at that time because it meant
losing the summer tourist business, but
he sold on the assurance that he would be
operating in a new location by fall and
that he must sell this store if he wanted
a bigger one. Before selling, Hoffman told
the Red Owl representatives that he had
$18,000 for “getting set up in business” and
they assured him that there would be no
problems in establishing him in a bigger
operation, The makeup of the $18,000 was
not discussed; it was understood plain-
tiff's father-in-law would furnish part of
it. By June, 1961, the towns for the new
grocery store had been narrowed down to
two, Kewaunee and Chilton. In Kewauncee,
Red Owl had an option on a building site.’
In Chilton, Red Owl had nothing under
option, but it did select a site to which
plaintiff obtained an option at Red Owl's
suggestion. The option stipulated a pur-
chase price of $6,000 with $1,000 to be paid

-117-



270 Wis.

on clection to purchase and the balance
to be paid within 30 days. On Lukowitz's
assurance that everything was all set plain-
tiff paid $1,000 down on the lot on Septem-
ber 15th, B ;

On September 27, 1961, plaintiff met at .

Chilten with Lukowitz and Mr. Reymund
and Mr. Carlson from the home office who
prepared a projected financial statement.
Part of the funds plaintiffs were to supply
as their investmerit in the venture were to
be obtained by sale of their Wautoma
bakery building. '

On the basis of this mecting Lukowitz
assured Hoffman: “* * * [Elvery-
thing is ready to go. Get your money to-
gether and we are set.” Shortly after this
meeting Lukowitz told plaintiffs that they
would have to sell their bakery business
and Dbakery building, and that their re-
taining this property was the only “hitch”
in the entire plan. On November 6, 1961,
plaintiffs sold their bakery building for
$10,000. Hoffman was to retain the bakery
equipment as he contemplated using it to
operate a bakery in connection with his
Red Owl store. After sale of the bakery
Hoffman obtained employment on the night
shift at an Appleton bakery.

The record contains different -exhibits
which were prepared in September and
October, some of which were projections
of the fiscal operation of the business and
othérs were proposed building and floor
plans. Red Owl was to procur¢ some third
party to buy the Chilton lot from Hoffman,
construct the building, and then lease it
to Hoffman. No final plans were ever
made, nor were bids let or a construction
contract entered. Some time prior to No-
vember 20, 1961, certain of the terms of
the Icase under which the building was to
be rented by Hoffman were understood
between him and Lukowitz. The lease was
to be for 10 years with a rental approxi-
mating $550 a month calculated on the basis
of 1 percent per month on the building cost,
plus 6 percent of the land cost divided on
a monthly basis. At thc end of the 10-
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year term he was to have an option to re-
new the lease for an additional 10-year
period or to buy the property at cost on an
instalment basis, There was no discussion
as to what the instalments would be or
with respect to repairs and maintenance.

. On November 22nd or 23rd, Lukowitz
and plaintiffs met in Minneapolis with Red
Owl’s credit manager to confer on Hoff-

. man’s financial standing and on financing

the agency. Another projected financial
statement was there drawn up entitled,
“Proposed Financing For An Agency
Store.” This showed. Hoffman contribut-
ing $24,100 of cash capital of which only
$4,600 was to be cash possessed by plain-
tiffs. Eight thousand ‘was to be procured
as a loan from a Chilton bank secured by
a mortgage on the bakery fixtures, $7,500
was to be obtained on a 5 percent loan
from the father-in-law, and $4,000 was to
be obtained by sale of the lot to the Jessor
at a profit,

A week or two after the Minneapolis
meeting Lukowitz showed Hoffman a tele-
gram from the home office to the effect
that if plaintiff could get another $2,000
for promotional purposes the deal could
go through for $26,000. Hoffman stated
he would have to find out if he could get
another $2,000, He met with his father-in-
law, who agreed to put $13,000 into the
business provided he could come into the
business as a partner. Lukowitz told Hoff-
man the partnership arrangement “sounds
fine” and that Hoffman should not go
into the partnership arrangement with the
“front office.” On January 16, 1962, the
Red Owl credit manager teletyped Luko-
witz that the father-in-law would have to
sign an agreement that the $13,000 was
either a gift or a loan subordinate to all
general creditors and that he would pre-
pare the agreement. On January 31, 1962,
Lukowitz teletyped the home office that
the father-in-law would sign one or other
of the agreements. However, Hoffman
testified that it was not until the final meet-
ing some. time Detween January 26th and
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February 2nd, 1962, that he was told that
his father-in-law was expected to sign an
agreement that the $13,000 he was advanc-
ing was to be an outright gift. No mention
was then made by the Red Owl representa-

“Capital required in operation:

tives of the alternative of the father-in-law
signing a subordination agreement. At
this meeting the Red Owl agents presented
Hoffman with the following projected fi-
nancial statement:

“Cash $ 5,000.00
*Merchandise 20,000.00
“Bakery. 18,000.00
“Tixtures 17,500.00
“Promotional Funds 1,500.00
“TOTAL: $62,000.00
“Source of funds:
“Red Owl 7-day terms $ 5,000.00
“Red Owl Fixture contract (Term 5 years) 14,000.00
“Bank loans (Term 9 years Union State Bank 8,000.00
“of Chilton
“(Secured by Bakery Equipment)
#QOther loans (Term No-pay) No interest 13,000.00
“Father-in-law
“(Secured by None)
“(Secured by Mortgage on 2,000.00
“ Wautoma Bakery Bldg.)
“Resale of land : 6,000.00
“Equity Capital: $ 5,000.00-Cash
“Amount owner has 17,500.00-Bakery Equip.
‘o invest: 22,500.00
“TOTAL: $70,500.00”
e elitn st

Hoffman interpreted the above statement
to require of plaintiffs a total of $34,000
cash made up of $13,000 gift from his
father-in-law, $2,000 on mortgage, $8,000
on Chilton bank loan, $5,000 in cash from
plaintiff, and $6,000 on the resale of the
Chilton lot. Red Owl claims $18,000 - is
the total of the unborrowed or unencum-
bered cash, that is, $13,000 from the father-
in-law and $5,000 cash from Hoffman him-
self, Hoffman informed Red Owl he could
not go along with this proposal, and par-
ticularly objected to the requirement that
his father-in-law sign an agrcement that
his $13,000 advancement was an absolute

gift. This terminated the negotiations be-
tween the parties.

The case was submitted to the jury on
a special verdict with the first two ques-
tions answered by the court. This verdict,
as returned by the jury, was as follows:

“Question No. 1: Did the Red Owl
Stores, Inc. and Joseph Hoffman on
or about mid-May of 1961 initiate ne-
gotiations looking to the establishment
of Joseph Hoffman as a {ranchise op-
erator of a Red Owl Store in Chilton?
Answer: Yes. (Answered by the
Court.)
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“Question No. 2: Did the parties

mutually agree on all of the details of .

the proposal so as to reach a final
agreement thereon? Answer: No.
(Answered by the Court.)

“Question No. 3: Did the Red Owl
Stores, Inc., in the course of said ne-
gotiations, make representations to Jo-
seph Hoffman that if he fulfilled cer-
tain conditions that they would estab-
lish him as a franchise operator of a
Red Owl Store in Chilton? Answer:
Yes.

“Question No. 4: If you have an-
swered Question No. 3 ‘Yes,’ then. an-
swer this question: Did Joseph Hoff-
man rely on said representations and
was he induced to act thereoni? An-
swer: Yes.

“Question No. 5: If you have an-
swered Question No. 4 ‘Yes,’ then an-
swer this question: Ought Joseph
Hoffman, in the exercise of -ordinary
care, to have relied on said represen-
tations? Answer: Yes,

“Question No. 6: If you have an-
swered Question No. 3 ‘Yes’ then an-
swer this question: Did Joseph Hoff-
man fulfill all the conditions he was
required to fulfill by the terms of the
negotiations between the parties up to
January 26, 1962? Answer: Yes.

“Question No. 7: What sum of
money will reasonably compensate the
plaintiffs for such damages as they
sustained by reason of:

“(a) The sale of the Wautoma store
© fixtures and inventory?

“Answer: $16,735.00.

“(b) The sale of the bakery .build-
ing?

“Answer: $2,000.00.

“(c) Taking up the option on the
Chilton lot?

“Answer: $1,000.00.
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“(d) Expenses of moving his family
to Neenah?

“Answer: $140.00.
“(e) ‘House rental in Chilton?
“Answer: $125.00.”

Plaintiffs moved for judgment on the
verdict while defendants moved to change
the answers to Questions 3, 4, 5, and 6
from “Yes” to “No”, and in the alterna-
tive for relief from the answers to the
subdivisions of Question 7 or a new trial.
On March 31, 1964, the circuit court en-
tered the following order:

“IT IS ORDERED in accordance
with said decision on motions after
verdict hereby incorporated herein by
reference: :

“l. That the answer of the jury
to Question No. 7 (a) be and the same
is hereby vacated and set aside and
that a new trial be had on the sole is-
sue of the damages for loss, if any, on
the sale of the Wautoma store, fixtures
and inventory.

“2. That all other portions of the
verdict of the jury be and hereby are
approved and confirmed and all after-
verdict motions of the parties incon- .
sistent with this order are hereby de-
nied.”

Defendants have appealed from this or-
der and plaintiffs have cross-appealed from
paragraph 1. thereof,

Benton, Bosser, Fulton, Menn & Nehs,

Appleton, for appellants.

Van Hoof, Van Hoof & Wylie, Little
Chute, for respondents.

CURRIE, Chief Justice.

The instant appeal and cross-appeal pre-
sent-these questions: :

(1) Whether this court should recognize
causes of action grounded on promissory
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estoppel as exemplified by scc. 90 of Re-
statement, 1 Contracts?

(2) Do the facts in this case make out
a cause of action for promissory estoppel?

(3) Are the jury’s findings with respect
to damages sustained by the evidence?

Recognition of a Cause of Action Ground-
ed on Promissory Estoppel.

Sce. 90 of Restatement, 1 Contracts, pro-
vides (at p. 110) :

“A promise which the promisor
should recasonably expect to induce ac-
tion or forbearance of a definite and
substantial character on the part of
the promisec and which does induce
such action or forbearance is binding
if injustice can be avoided only by en-
forcement -of the promise.”

The Wisconsin Annotations to Restate-
ment, Contracts, prepared under the direc-
tion of the late Professor William H. Page
and issued in 1933, stated (at p. 53, sec.
90) :

. “The Wisconsin cascs do not scem

to be in accord with this section of the

Restatement. It is certain that no such

proposition has ever been announced

by the Wisconsin court and it is at
least doubtful if it would be approved
by the court.” ‘

Since 1933, the closest approach this
court has made to adopting the rule of the
Restatement occurred in the recent case
of Lazarus v. American Motors Corp.
(1963), 21 Wis.2d 76, 85, 123 N.W.2d 548,
553, wherein the court stated: ’

“We recognize that upon different
facts it would be possible for a seller

f. Among the many cases which have
granted relief grounded upon promissory
estoppel are:  Goodman V. Dicker
(1948), 83 U.S.App.D.C. 853, 169 ®. -
24 684; Drennan v. Star Paving Com-
pany (1958), 51 Cal2d 409, 333 P21
757; Van Hook v. Southern California
Waiters Allianco (1958), 158 Cal.App.
24 556, 323 P.2a 212; Chrysler Corpo-
ration v. Quimby (1958}, 1 Storey 264, 51

133 N.W.20—18

of steel to have altered his position so
as to effectuate the equitable considera-
tions inherent in sec. 90 of the Re-
statement.”

{1] While it was not nccessary to the
disposition of the Lazarus Case to adopt
the promissory estoppel rule of the Re-
statement, we arc squarcly faced in the
instant case with that issue. Not only did
the trial court frame the special verdict
on the theory of sec. 90 of Restatement, 1
Contracts, but no other possible theory has
been presented to or discovered by this.
court which would permit plaintiffs to re-
cover. Of other remedies considered that
of an action for fraud and deceit scemed
to be the most comparable. An action at
law for fraud, however, cannot be pred-
icated on unfulfilled promises unless the
promisor possessed the present intent not
to perform. Suskey v. Davidoff (1958), 2

‘Wis:2d 503, 507, 87 N.W.2d 306, and cascs.

cited. Here, therc is no evidence that
would support a finding that Lukowitz
made any of the promises, upon which
plaintiffs’ complaint is predicated, in bad
faith with any present intent that they
would not be fulfiled by Red Owl.

Many courts of other jurisdictions have
seen fit over the years to .adopt the prin-
ciple of promissory estoppel, and the tend-
ency in that direction continues As Mr.
Justice McFADDIN, speaking in behalf
of the ‘Arkansas court, well stated, that
the development of the law of promissory
estoppel “is an attempt by the courts to
keep remedies abreast of increased moral
consciousness of honesty and fair repre-
sentations in all business dealings.” Peo-
ples National Bank of Little Rock v.

Del. 2064, 144 A.24 128, 144 A2 885;
Tusk-Harbison-Jones, Inc. v, Universal
Credit Co. (1983), 184 Miss. 603, 145
So. 623; Feinberg v. Pfeiffer Company
(Mo.App.1959), 822 8. W.2d 163; Schafer
v. Fraser (1955), 206 Or. 446, 200 P.2d
190, 204 P.2d 609; Northwestern Ergi-
neering Co. v. Ellerman (1943), GO S.D-.
397, 10 N.W.2d 879.
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Linebarger Construction Company (1951),
219 Ark. 11, 17, 240 S.W.2d 12, 16. For a
further discussion of the doctrine of prom-
issory estoppel, see 1A Corbin, Contracts,
pp- 187, et seq., secs. 193-209; 3 Pomeroy's
Equity Jurisprudence (5th. ed.), pp. 211, et
seq, sec. 808b; 1 Williston, Contracts
(Jaeger’s 3d ed.), pp. 607, et seq., sec. 140;
Boyer, Promissory Estoppel: Require-
ments and Limitations of the Doctrine 98
University of Pennsylvania Law Review
(1950), 459; Seavey Reliance Upon Gra-
tuitous Promises or Other Conduct, 64
Harvard Law Review (1951), 913; Annos.
115 A.L.R. 152, and 48 A.L.R.2d 1069.

The Restatement avoids use of the term
“promissory estoppel,” and there has been
criticism of it as an inaccurate term. See
1A Corbin, Contracts, p, 232, et seq., sec.
204, On the other hand, Williston advo-
cated the use of this term or something
equivalent. 1 Williston, Contracts (lst
ed.), p. 308, sec. 139, Use of .the’ word
“estoppel” to describe a doctrine upon
which a party to a lawsuit may obtain af-
firmative relief offends the traditional con-
cept that estoppel merely serves as a shield
and cannot serve as a sword to create a
cause of action. See Utschig v. McClone
(1962), 16 Wis.2d 506, 509, 114 N.W.2d
854. “Attractive nuisance” is also a much
criticized term. See concurring opinion,
Flamingo v. City of Waukesha (1952), 262
Wis. 219, 227, 55 N.W.2d 24. However, the
latter term is still in almost universal use
by the courts because of the lack of a bet-
ter substitute. The same is also true of
the wide use of the term “promissory es-
toppel.” We have employed its use in this
opinion not only because of its extensive
use by other courts but also since a 'more
accurate equivalent has not bgenl devised.

[2] Because we deem the doctrine of
promissory estoppel, as stated in sec. 90
of Restatement, 1 Contracts, is one.which
supplies a needed tool which courts may
employ in a proper case to prevent injus-
tice, we endorse and adopt it

133 NORTH WESTERN REPORTER, 2d SERIES

Applicability of Doctrine to Facts of this
Case.

The record here discloses a number of
promises and assurances given to Hoffman
by Lukowitz in behalf of Red Owl upon
which plaintiffs relied and acted upon to
their detriment,

Foremost were the promises that for the
sum of $18,000 Red Ow! would establish
Hoffman in a store. After Hoffman had
sold his grocery store and paid the $1,000
on the Chilton lot, the $18,000 figure was
changed to $24,100. Then in November,
1961, Hoffman was assured that if the
$24,100 figure were increased by $2,000 the
deal would go through. Hoffman was in-
duced to sell his grocery store fixtures and
inventory in June, 1961, on the promise
that he would be in his new store by fall.
In November, plaintiffs sold their bakery
building on the urging of defendants and
on the assurance that this was the last step
necessary to have the deal with Red Owl
go through.

[3] We determine that there was ample
evidence to sustain the answers of the jury
to the questions of the verdict with re-
spect to the promissory representations
made by Red Owl, Hoffman’s reliance
thereon in the exercise of ordinary care,
and his fulfillment of the conditions re-
quired of him by the terms of the nego-
tiations had with Red Owl.

There remains for consideration the
question of law raised by defendants that
agreement was never reached on essential
factors necessary to establish a contract
between Hoffman and Red Owl. Among
these were the size, cost, design, and lay-
out of the storc building; and the terms
of the lease with respect to rent, main-
tenance, renewal, and purchase options.
This poses the question of whether the
promise necessary to sustain a cause of ac-
tion for promissory estoppel must embrace
all essential details of a proposed. transac-
tion between promisor and promisee so as
to be the equivalent of an offer that would
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result in a binding contract between the
parties if the promisce were to accept the
same.

[4, 5] Originally the doctrine of prom-
‘issory estoppel was invoked as a substitute
for consideration rendering a gratuitous
promise enforceable as a contract. See
Williston, Contracts (1st ed.), p. 307, scc.
139. In other words, the acts of reliance
by the promisce to his detriment provided
a.substitute for consideration. If promis-
sory estoppel were to be limited to only
those situations where the promise giv-
ing rise to the cause of action must be so
definite with respect to all details that a
contract would result were the promise

supported by consideration, then the de-

fendants’ instant promises to Hoffman
would not meet this test. However, sec.
90 of Restatement, 1 Contracts, does not
impose the requirement that the promise
giving risc to the cause of action must be
so comprchensive in scope as to meet the
requirements of an offer that would ripen
into a contract if accepted by the promisee.
Rather the conditions imposed are:

(1) Was the promisc one which the
promisor should reasonably expect to in-
duce action or forbearance of a definite
and substantial character on the part of
the promisee?

(2) Did the promisc induce such action or
forbearance?

(3) Can injustice be avoided only by en-
forcement of the promise? #

We deem it would be a mistake to regard
an action grounded on promissory estoppel
as the equivalent of a breach of contract
action. As Decan Boyer points out, it is
desirable that fluidity in the application of
the concept be maintained. 98 University
of Pennsylvania Law Review (1950), 459,
at page 497. While the first two of the
above listed three requirements of promis-
sory cstoppel present issues of fact which

2. See Boyer, 98 University of Pennsyi-
vania Taw TReview (1950), 459, 460.
sEnforcement” of the promise em-

ordinarily will be resolved by a jury, the

third requirement, that {he remedy. can only

be invoked where necessary to avoid in-

justice, is one that involves a policy decision:

by the court. Such a policy decision neces-
sarily embraces an clement of discretion.

[6] We conclude that injustice would
result here if plaintiffs were not granted
some relief because of the failure of defend-
ants to keep their promises which induced:

_plaintiffs to act to their detriment.

Dasnages.

Defcndants attack all the items of dam-
ages awarded by the jury.

[7,8] The bakery building at Wautoma
was sold at defendants’ instigation in order
that Hoffman might have the net procecds:
available as part of the cash capital he was
to invest in the ‘Chilton store venture. The
evidence clearly establishes that it was sold
at a loss of $2,000. Defendants contend:
that half of this loss was sustained by Mrs.
Hoffman because itle stood in joint tenancy.
They point out that no dealings took place
between her and defendants as all negotia-

‘tions were had with her husband. Ordi-

narily only the promisce and not third per-
sons are entitled to enforce the remedy of
promissory estoppel against the promisor.
However, if the promisor actually foresces,.
or has reason to foresce, action by a third
person in reliance on the promise, it may
be quite unjust to refuse to perform the
promise. 1A Corbin, Contracts, p. 220, sec.
200, Here not only did defendants foresee
that it would be necessary for Mrs. Hoffman:
to sell her joint interest in the bakery build-
ing, but defendants actually requested that
this be done. We approve the jury’s award
of $2,000 damages for the loss incurred by
both plaintiffs in this sale.

[9,10] Defendants attack ‘on two
grounds the $1,000 awarded because of Hoff-

braces an award of damages for breach
as well as deerecing specific performance.
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man’s payment of that amount on the pur-
<hase price of the Chilton lot. The first is
that this $1,000 had already been lost at the
time the final negotiations with Red Ow! fell
through in January, 1962, because the re-
maining $5,000 of purchase price had been
due on October 15, 1961. The record does
not disclose that the lot owner had fore-
closed Hoffman's intérest in the lot for
failure to pay this $5,000. The $1,000 was
not paid for the option, but had been paid as
part of the purchase price at the time Hoff-
man elected to exercise the option. This
gave him an cquity in the lot which could
not be legally foreclosed without affording
Hoffman an opportunity to pay the balance.
The second ground of attack is that the lot
may have had a fair market value of $6,000,
and Hoffman shiould have paid the remaining
$5,000 of purchase price.” We determine
that it would be unreasonable to require
Hoffman to have invested an additional
$5,000 in order to protect the $1,000 he had
paid. Therefore, we find no merit to de-
fendants’ attack upon this item of damages.

[11] We also determine it was reason-
able for Hoffman to have paid $125 for one
month’s rent of a home in Chilton after de-
fendants assured him everything would be
set when plaintiff sold the bakery building.
This was a proper item of damage,

[12] Plaintiffs never moved to Chilton
because defendants suggested that Hoffman
get some experience by working in a Red
Owl store in the Fox River Valley. Plain-
tiffs, therefore, moved to Neenah instead of
Chilton. After moving, Hoffman worked at
night in an Appleton bakery but held himself
available for work in a Red Owl store, The
$140 moving  expense would not have been
incurred if plaintiffs had not sold their
bakery building in Wautoma in reliance
upon defendants’ promises. We consider the
$140 moving expense to be 2 proper item of
damage. . ’ :

We turn now to the damage item with
respect to which the trial court granted a
new trial, i e, that arising from the sale
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of the Wautoma grocery store fixtures and
inventory for which the jury awarded $16,-
735, The trial court ruled that Hoffman
could not recover for any loss of future
profits for the summer months following the
sale on June 6, 1961, but that damages would
be limited to the difference between the sales
price received and the fair market value of
the assets sold, giving consideration to any
goodwill attaching thereto by reason of the
transfer of a going business. There was no

. direct evidence presented as to what this fair

market value was on June 6, 1961, The evi-
dence did disclose that Hoffman paid $9,000
for the inventory, added $1,500 to it and sold
it for $10,000 or a loss of $500. His 1961
federal income tax return showed that the
grocery equipment had been purchased for
$7,000 and sold for $7,955.96. Plaintiffs in-
troduced evidence of the buyer that during
the first eleven weeks of operation of the
grocery store his gross sales were $44,000
and his profit was $6,000 or roughly 15 per-
cent. On cross-examination he admitted
that this was gross and not net profit. Plain-
tiffs contend that in a breach of contract
action damages may include loss 6f profits.
However, this is not a breach of contract
action,

The only relevancy of evidence relating
to profits would be with respect to proving
the element of goodwill in establishing the
fair market value of the grocery inventory
and fixtures sold. Therefore, evidence of
profits would be admissible to afford a foun-
dation for expert opinion as to fair market
value, ' ’

[13] Where damages are awarded. in
promissory estoppel instead of specifically

enforcing the. - promisor's ‘promise, they

should be only such as in the opinion of the
court are necessary to prevent injustice.
Mechanical or rule of thumb approaches to
the damage problem should be avoided. In
discussing remedies to be applied by courts
in promissory estoppel we quote the follow-
ing views of writers on the subject

“Enforcement of a promise does not
necessarily mean Specific Performance.
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It does not necessarily mean Damages
for breach, Moreover the amount al-
lowed as Damages may be determined
by the plaintiff’s expenditures or change
of position in reliance as well as by the
value to him of the promised perform-
ance. Restitution is also an ‘enforcing’
remedy, although it is often said to be
based upon some kind of a rescission.
In determining what justice requires,
the court must remember all of its pow-
ers, derived from cquity, lJaw merchant,
and other sources, as well as the com-
mon law. Its decrce should be molded
accordingly.” 1A Corbin, Contracts, p-
221, sec. 200.

" “The wrong is not primarily in de-
priving the plaintiff of the promised
reward but in causing the plaintiff to
change position to his detriment. It
would follow that the damages should
" not exceed the loss caused by the change
of position, which would never be more
in amount, but might be less, than the
promised reward.” Seavey, Reliance on
Gratuitous Promises or Other Conduct,
64 Harvard Law Review (1951), 913,
926.

“There likewise secms to be no posi-
tive legal requirement, and certainly
no legal policy, which. dictates the al-
lowance of contract damages in every
case whete the defendant’s duty is con-
sensual” . Shattuck, Gratuitous Prom-
ises—A New Writ?, 35 Michigan Law
Review (1936), 908, 9122

[14] At the time Hoffman bought the
equipment and inventory of the small gro-
cery store at Wautoma he did so in order to
gain experience in the grocery store busi-
ness. At that time discussion had already
been had with Red Owl representatives that
Wautoma might be too small for a Red Owl
operation and that a larger city might be
more desirable. Thus Hoffman made this

3. “For expression of the opposite view, that
courts in promissory estoppel cases
should treat them as ordinary breach of
contract cases and allow the full amount

purchase more or less as a temporary ex-
periment. Justice does not require that the
damages awarded him, because of selling
these assets at the behest of defendants,
should exceed any actual loss sustained
measured by the difference between the sales
price and the fair market value.

[15] Since the evidence does not sustain
the large award of damages arising from the
sale of the Wautoma grocery business, the
trial court properly ordered a new trial on
this issue.

Order affirmed. Because of the cross-
appeal, plaintiffs shall be limited to taxing
but two-thirds of their costs.

27 Wis2d 1
Raymond PLATKE, Respondent,

V.

JOHN HANCOCK MUTUAL LIFE INSUR-
ANCE CO,, a forelgn corpo«
ration, Appellant.

Supreme Court of Wisconsin.

March 2, 1065,
Rehearing Denied April 27, 1965.

Action to recover on life policy. The
Circuit Court, Milwaukce County, Harvey
L. Neelen, J., entered judgment for plain-
tiff and defendants appealed. The Supreme
Court, Gordon, J:, held that insurer’s medi-
cal report requiring its doctor to evaluate
general appearance and apparent age of
applicant for life policy and to state wheth-
er he found evidence of past or present
disease and whether in his opinion there
was anything detrimental in habits, sur-
roundings or occupation of applicant consti-
tuted an opinion as to applicant’s fitness for

of damagos recoverable in the latter, see
note, 13 Vanderbilt Law Review (1960),
705.
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(128 A.)

GIANNI v. R. RUSSEL & CO., Inc:

(Supreme Court of Pennsylvahia. Nov. ‘24,
1924.)

{. Evidence €=397(2)==Writing, to exclude
parol gvidence, must be entire contraet.
‘Writing, to exclude parol evidence, must be
entire contract.

2, Evidence @=397(2)—Writing, appeariig
complete within itself. conclusively presumed
to contain whole engagement of partles,

If written .contract appears complete within
itself, without' uncertainty, it is conclusively
presumed that whole engagement of parties
was reduced to writing. .

3. Evidence €=»441 (I)—Method of determining
whether .oral agreement comes within terms
of written agreement stated.

If oral and written agreement relate to
game subject-matter, .and are so interrelated
thay both would be executed-at same time, and
in same contract, scope of oral subsidiary
sgreement must be taken to be covered by
writing.

4, Evidence ¢=o441 (l)-—Whether oral contract
is covered hy written contract, 'question for
. court.
‘Whether oral agreement comes within field
covered by Wn’tten agreement is question for'|
court.

5. Evidence &=397(2)—Writing assumed to
set forth entire agreement as to suh;eets
dealt with.therein.

‘Where cause' of action rests enhrely on,
alleged oral understanding concerning subject!
dealt with in written contract, it is assumed’
that writing .séts. forth entire agreement as
to that sub;ect

6. Evidence em44l(4)—Evidence of orat’ cons’
tract relating to subject-matter included. lnl
written contraét not admissible.

Where written lease for use of premises’
for sale of soft drinks and canfly was complete.
contract, and -provided that lessee could not sell
tobacco in apy form, parol evidence that con-
sideration for such restriction was exclusive
privilege to sell soft drinks was not admissible
in action by lessee for breach of oral contract.

7. Evidence &=428--0ral evidence to vary
written contract must be of fraud, accident,
or mistake sufficient to reform instrument. .

Oral evidence varying written contract, to
be admissible, must ‘be of fraud, accidént, or
mistake sufficient to secure reformatxon of in~
strumepnt.

Appeal from Court of Common Pl'eas,. Al-
legheny County; James R, Maefarlane,
Judge. |

Action by Fradk Gianni against R, Russel
& Co Ine. From judgment for plaintiff, de-
fendant appeals, Reversed, and judgment,
entered for defendant.

Argued before MOSOHZISKER, C. 3., and!
FRAZER, WALLING, SIMPSON, KREP.'

HART, SADLER, and SCHAFFER, JJ.

L. 8. Tevin, of Pittsburgh, for appellant.
R. B. Ivory, of Pittsburgh, for appellee,

SCHATFER, J. Plaintiff had been a tén-
ant of a room in an office puilding in Pitts-
burgh wherein he conducted a store, selling
tobacco, fruit, candy 'and soft drinks. De-
fendant acquired the entire. property in
Wpich the storeroom was located, and its
agent negotiated with plaintiff for a further
leasing of the room A lease for three years
was signed. It contained a provision that
the lessee should “use the premses only for
the sale of fruit, candy, soda water,” ete.,
with the further stipulation that “it is ex-
pressly understood that the tenant is not al-
lowed to sell tobacco in any form, under pen-
alty of instant forfeiture of this lease.” The
document was prepared following a discus-
sion about renting the room between the par-
tles and after an agreement to lease had
been reached. It was signed after it had
been left in plaintiff’s hands and ddmittedly
had been read over to him by two personms,
one of whom was his daughter.

Plaintiff sets up that in the course of his
dealings with . defendant’'s agent it was
| agreed that, in «consideration of his promises
not to sell tobaceo and to pay an increased
rent, and for entering into the agreement as
a whole, he should have the exclusive right
to sell soft drinks in the building. No such
stipulation is contained in the written lease.
Shortly after it was signed defendant de-
mised the adjoining room in the building te
a drug company without restricting the lat-
ter's right to sell soda water and soft drinks,
[-Alleging that this was in violation of the

| contract which defendant had made with

.him, and that the sale of these beverages by
the drug company had greatly reduced his
| receipts and profits, plaintiff brought this ac-
tion for damages for breach of the alleged
oral contract, and was permitted to recover.
Defendant has appealed.

Plaintiff’s evidence was to the effect that
the oral agreement had been made at least
two days, possibly longer, before the signing
of the instrument, and that it was repeated
at the time he signed; that, relymng upon it,
he executed the lease. Plaintiff called -one
witness who said he heard defendant’s agent
say to plaintiff at a time admittedly several
days before the execution of the lease that

| he would have the exclusive right to sell so-

da water and soft drinks, to which the lat-
ter replied if that was the case he accepted
the tenancy. Plaintiff produced no witness
who was present when the contract was ex-
ecuted to corroborate his statement as to
what then occurred. Defendant’s agent de-
nied that any such agreement was made, ei-

| ther preliminary to or at the time of the ex-

ecution of the lease,
Appellee’s counsel argues this is not a case
in which an endeavor is being made fo re-

&==For other cases see same topic and KEY-NUMBER in 211 Key-Numbered Digests and Indexes

]
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form a written instrument because of some-
thing omitted as a result of fraud, accident,
or mistake, but is one involving the breach
of an independent oral agreement whick
does not belong in the writing at all and is
not germane to its provisions, e are um-
able to reach this conclusion.

“YWhere parties, without any fraud or mis-
take, have deliberately put their engagements
in writing, the law declares the writing to be
not only the best, but the only, evidence of
their agreement.” Martin v. Berens, 67 Pa.
iSQQl%GS; Irvin v. Irvin, 142 Pa. 271, 287, 21

“All preliminary negotiations, conversations
ard verbal agreements are merged in and su-
perseded by the subsequent written contract,
* % * and ‘unless frauwd, accident, or mistake
be averred, the writing constitutes the agree-

+ ment between the parties, and its texms cannot
be added to nor substracted from by parol evi-
dence.’” TUnion Storage Co. v Speck, 194 Pa.
126, 133, 45 A. 48, 49; Vito v, Birkel, 209 Pa.
206, 208, 68 A. 127.

[1, 2] The writing must be the entire con-
tract between the parties if parol evidence is
to be excluded, and to determine whether it
is or not the writing will bé looked at, and
if it appears to be a contract complete with-
in itself, “couched in such terms as import a
complete legal obligation without any uncer-
tainty as to the object or extent of the en-
gagement, it is conclusively presumed that
the whole engagement of the parties, and
the extent and manner of their undertaking,
were reduced to writing,” Seitz v. Brewers
Refrigerating Machine Co.,, 141 U. 8. 510,
517, 12 8. Ct. 46, 48 (35 L. &d. 837). :

[3,4] When does the oral agreement come
within the field embraced by the written
one? This can be answered by comparing
the two, and determining whether parties,
situated as were the ones to the confract,
would paturally and normally include the
one in the other if it were made. If they
relate to the same subject-matter, and are so
interrelated that both would be executed at
the same time and in the same contract, the
scope of the subsidiary agreement must be
taken to be covered by the writing, This
question must be determined by the court.

In the case at bar the written contract
stipulated for the very sort of thing which
plaintiff claims has no place in it. It covers
the use to which the storeroom was to be
put by plaintiff and what he was and what
he was not to sell therein. Heg was “to use
the premises only for the sale of fruit, can-
dy, soda water,” ete, and was not “allowed
to sell tobaceo in any form.” Plaintiff claims
his agreement not to sell tobaceo was part
of the consideration for the exclusive right
to sell soft drinks. Since his promise to xe-
frain was included in the writing, it would
be the natural thing to have included the

126 ATLANTIO REPORTER

(Pa.

promise of execlusive rights. Nothing ean be
impgined more pertinent to these provisions
which were included than the one appcllico
avers.

{6] In cases of this kind, where the cause
of action rests entirely on an alleged oral
understanding concerning a subject which is
dealt with in a written contract it Is pre-
sumed that the writing was intended to sot
forth the entire agrecement as to that partie-
ular subject,

“In deciding upon this intent (as to whether
a certain subject was intended to be embodied
by the writing], the chief and most satisfactory
index * * * ig found in the ecircumstance
whether or not the particular element of the
alleged extrinsic negotintion is dealt with at
all in the writing. If it is mentioned, covered,
or dealt wath in the writing, then presumably
the writing was meant to represent all of the
transaction on that element; if it is not, then
probably the writing was not intended to om-
body that clement of the negotiation.” Wig-
more on Evidence (24 Ed.) vol. §, p. 809.

[6] As the written lease is the complete
contract of the partles, and since it ecmbraces
the fleld of the alleged oral, contract, evi-
dence of the latter is inndmlissible under the
parol evidence xule,

“The [parol evidence] rule algo denies valid-
ity to a subsidinry agreement within [thel
scope [of the written contract} If sued on as a
separate contract, although execept for [that
rule], the ngreement fulfills all the requisites
of valid contract” 2 Williston, Contraets,
1222; Penn Iron Co. v. Diller, 1 Sad. §2, 1 A,
024; Krueger v. Nicola, 200 Pa. 38, 54 A, 494;
Wodock v. Robinson; 148 Pa, §03, 24 A, 73.

[7] There are, of course, certain execeptions
to the parol evidence rule, but this case does
not fall within any of them, Plaintilf ex-
pressly rejeets any iden of fraud, acecldent,
or mistake, and they are the foundation up-
on which any basis for admitting parol cvi-
dence to sot up an entirely separate agree-
ment within the scope of a written contract
must be built. The evidence must be such as
would cause g chancellor to reform the in-
strument, acd that would be done only for
these reasons (Ploso v. Bitzer, 209 Pa. 503,
§S A, 801) and thls holds true where this es.
sentially equitable relief is being glven, in
our Pennsylvania fashion, through common-
law forms.

We have stated on several oceasions re-
cently that we propose to stand for the in-
tegrity of written contracts. Wolverine
Glass Co, v. Miller, 270 Pa. 138, 140, 123 A.
672; Evans v. Edelsteln, 276 Pa. 510, 120 A.
473; Neville v. Kretzschmar, 271 Pa. 222,
114 A, 625. We reiterate our position in this
regard.

The judgment of the court below Is re-
versed, and Is here entered for defendant,
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! MITCHILL v. LATH et al.

Court of Appeals of New York., Ifeb. 14, 1928,

4. Evidenco =397 (1)~—Parol avidence rule de-
fines Hmits af wrltten contract, which cannot
be controlled by oral testimony, unless ad«
mitted without objection,

Parol evidence rule defines limits of con-
traet to be construed, and oral testimony, even
if admitted, will not control the written con-
“ract, unless admitted without objection.

2. Evidenco ¢=397(1), 441(1)—Parol evidenco
rule precludes oral evidence modifylng writ-
ten contract, though it does not affect indo-
pendent collateral agresment.

Parol evidence rxule applies to attempts to
modify written contract by parol, but does not
apply to parol collateral contract distinet from
and independent of the written contract. '

3. Evidonce C==441(t)—Suhstance of transace
tion and polfey of {ocal courts are consider-
ed in determining whother orat ovidence modi.
fies writton contract or Involves Independent
collateral agreement,

In determining whetlicr parol ovidence in-
volves distinct collateral agreement or modifies
written contract, rendering it inadmissible, sub-
stanee and not the form of the transaction is
considered, together with policy folloywed by,
courts of the state. .

4, Evidence ¢=441(1)—0ral agrosment Is In«
admissible to vary written contract, unloss it
Is collateral In form, docs not contradict writ-
ten contract, and is such that parties would
not ordinarily be expected to embody {t in the
writing.

Proof of oral agreement to vary written
contract is inndmissible, unless agreement is
collateral in form and does not contradict ex-
press or implied provisions of the written con-
tract, and it must not be so closely related to
written agreement that parties would ordinarily
be expected to-embody it in the writing; in other
words, oral agreement must not be clearly con-
neeted with the prineipal transaction as to bo
part and parcel of it.

5, Evldenco C=441(8)—Proof of vendor’s oral
agreement to remove Icohouse hold Inadmissl-
ble as varying terms of written contract for
salo of farm.

Proof of oral agreement of vendor of farm
to remove icchouse, in consideration for pur-
-chase of premises, keld inadmissible under parol
cvidence rule, as varying terms of written pur-
chase contract in which vendors agreed to give
deed to farm, selling personal property, to as-
sume risk of loss prior to delivery of deed, and
to pay broker's commissions, since oral agree-
ment was so closely related to the subjeet-mat-
ter of the written agreemeit ag to provent proof
of it as a collateral contract.
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6. Evidence ¢=+44! (8)—Wifo to whom deed of
farm was given held principal, In dotormining
admissibility of allegad collateral agroomoent
with wife, notwithstanding writton contract
was with hushand.

Though contract for sale of farm was en-
tered into with husband as purchaser, and no
assignment from him appeared, wife to whom
deed was given was treated as prineipal in de-
termining whether proof of vendor's alleged col-
lateral agreement with her to remove jcchouse
was admissible under parol evidence rule.

Lchman and Crane, JJ., dissenting,

Appeal from Supreme Court, Appellate Di-
vislon, Second Department.

Action by Catherine O. Mitchill against
Charles Lath and another, Judgment of
Speelal Term in plaintifi’s favor, directing
specifle performance of an agreement to re-
move an iechouse, was affirmed by the Appel- -
late Division (220 App. Div. 770, 221 N. Y. S.
§64), and defendants appeal. Judgments of
Appellate Division and Trlal Term reversed,
and complaint dismissed.

James @. Meyer, John T. Kelly, and Daniel
A. Dugan, all of Beacon, for appellants.

Arthur H, Haaren, of New York City, for
respondent, i

ANDREWS, J. In the fall of 1023 the
Laths owned a farm, Thig they wished to
sell. Across the road, onr land belonglug to
Tdeutenant Governor Lunn, they bad an lce-
house which they might remove, Mrs.
Mitehill looked over the land with a view to
its purchase., She found the lcehouse objéc-
tionable, "Thereupon “the defendants orally
promised and agreed, for and in consideration
of the purchase of their farm by the plain-
tift, to remove the said icehouse in the spring
of 1924.” Relying upon this promise, she made
a written contract to buy the property for
$8,400, for cash and a mortgage and contain-
ing various provisions usual in such papers.
Later xecelving o deed, she entered into pos-
session, and has spent considerable sums in
improving the property for use as a summer
residence. The ddéfendants have not fulfitled
their promise as to the icchouse, and do not
intend fo do so, Ye are not dealing, however,
with their moral dcllnquencles. The ques-
tion before us is whether thelr oral agrecment
may be enforced in a court of equity.

[1, 2] This requires a discussion of the pa-
rol evidence rule—a rule of law which de-
fines the Imits of the contract to be con-
stroed, Glackin v. Bennett, 228 Mass. 316,
115 N, B, 400, It is more than a rule of evi-
dence, and oral testimony, even if admitted,
will not control the written contract (0'Malley
v. Grady, 222 Mass, 202, 109 N. I, §20), unless
admitted without objection (Brady v, Nally,

1
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151 N. Y. 258, 45 N. H. 547). It-applies, how-
ever, to attempts to modify such a contract
by parol. It does not affect a.parol collateral
contract distinct from and independent of the
written agreemeént. It is, at times, trouble-
some to draw the line. Williston, in his
work on Contracts (section 637) pDoints out
the difficulty. “Two entirely distinet con-
tracts,” he says, “each for a separate consid-
eration, may be made at the same time, ahd
will be distinet legally. Where, however, one
agreement is.entered into wholly or partly in
consideration ‘of the simultaneous agreeinent
to enter into another, the transactions are
necessarily bound ‘together. * * * Then
if one of the agreements. is-oral-and the other
in writing, the problem arises whether the
bond is sufficiently close to prevent proof of
the oral agreement.” That is the situation
here. It is claimed that the defendants are
called apon to do more than is required by
thelr written: contract in connection with the
sale as to which it deals,

[3] The principle may be ‘clear, but it ecan
be given effect by no inechaniecal rule; As so
often happens, it is a matter of degree, for, as.
Prof. Williston also says, where a contract
contains several promises on each side it is
not difficult to put any ohe of them in the
form of a collateral agreement. If this were
enough, written contréicts might always be
modified by parol. Not form, but substance,

is the test. .

In. applying thisg test, the policy of our
courts is to be considered. We have believed
that the purpose behind the rule was 'a wisé
one, not easily to be abandoned. Notwith-
standing injustice here and there, on the
whole it works for good. Old precedents and
prineiples are mot to be lightly cast aside,
unless it is certain that they are an obstruc-,
tion under present conditions. New York
has been less open to arguments that would
modify this particular rule, 'than some juris-
dictions elsewhere,
lor, 98 N. Y. 288, it was held that a parol
warranty might not be shown, although no
warranties were -contained in the writing.,

[4]1 Under our decisions before such an
oral agreement as the present is received to
vary the written coniract, at least three con-
ditions must exist: ‘(1) The agreement must
in form be a collateral one; (2) it must not
contradict express or implied provisiong of
the written contract; (8) it must be one that
parties would not ordinarily be expected to
embody in the writing, or, put in another way,
an inspection of the written contract, read
in the light of surrounding circumstances,
must not indicate that the writing appears
“to confain the engagements of the parties,
and to define the object and measure the ex-

Thus in Righmie v. Tay-

tent of such engagement.” Or, again, it must
not be so clearly connected with: the prifeipal
transaction as to be part-and parcel of it.

[§1 The respondent does not satisfy the
third of these requirements. It may be, not
the'second. We have a written contract for
the purchase and sale of land. The buyer is
to pay $8,400 in the way -described. .She is -
also to pay her portion -of any rents, interest.
on mortgages, insurance premiums, and wa-
ter meter charges. She may have a survey
made of the premises. On theip part, ‘the
sellers are to give a full covenant deed of the
premises as described, or as. they may be
described by the suryeyox, if the survey is
had, executed, and acknowledged at their
own expense; they sell the personal property
on the farm and represent they own it; they
agree, that all amounts paid them on the con-
tract and the expense of examining the title
shall be a lien -on the property; they assume
‘the risk of loss or damage by fire until the
deed is. delivered; and they agree to pay the
broker his commissions. Are they to- do
more? Or is such a claim inconsistent with
these precise provisions? It could not be
shown that the plaintiff was to pay $600 ad-
ditional. Is it also implied that the defend-
ants are not to do anything unexpressed in
the writing?

That we need not decide. At least, how-
ever, an inspection of, this contraet shows a
full.and complete agreement, setting forth
in detail the obligations of each party. On
reading it, one would conclude that the re-
ciprocal obligations. of the parties were fully
detailed. Nor would his opinion .alter if he
knew the surrounding circumstances. 'The
presence of the icehouse, even the knowledge
that Mrs. Mitehill thought it objectionable,
would not lead to the belief that a separate
agreement existed with regard to it. Were
such an agreement made it would seem most
natural that the inquirer should find it in the
contract. Collateral in form it ig found to
be, but it is closely related to the .subject
dealt with in the written agreement—so close-
ly that we hold it may not be proved.

‘Where the line between the competent and
the: incompetent is nariow the citation of
authorities is. of slight use. Each represents
the judgment of the court on the precise facts
before it. How ¢losely bound to the contract
is the supposed collateral agreement is the
decisive factor in each case. But reference
may be made to Johnson v. Oppenheim, 55
N. Y. 280, :292; Thomas v: Scutt, 127 N. Y.
133, 27 N. B..961; REighmie v. Taylor, 98 N. Y.
2885 Stowell v. Greenwich: Ins, Co., 163 N. Y.
298, 57 N, BH. 480; Newburger v. American
Surety €o., 242 N. Y, 134, 161 N, B, 155; Love
v. Hamel, 59 App. Div. 360 69 N. Y. s 251
-Daly v. Piza, 105 App. Div. 496, 94 N. Y. S.
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154; Seitz v. Brewer's Refrigerating Co,
141 U, 8. 510, 12 S. Ct. 46, 35 L. Ed, 8373
American Locomotive Co. v. National Whole-
sale Grocery Co., Ine., 220 Mass. 314, 115 N.
E, 404, L. R. A, 1917D, 1123; Doyle v. Dixon,
12 Allen (Mass.) 576. Of these citations, John-
son v. Oppenheim and the two in the Appel-
late Division relate to collateral contracts
said to have been the inducing cause of the
main contracf, They refer to leases. A sim-
ilar case is ‘Wilson v, Deen, 74 N. Y. §31. Al
hold that an oral stipulation, said to have
been the Indueing cause for the subsequent
execution of the lease itself, concerning some
act to be done by the landlord, or some con-
dition as to the leased premises, might not
be shown. In principle they are not unlike
the case before us. Attention should be called
also to Taylor v. Hopper, 62 N. Y. 649, where
it 1s assumed that evidence of a parol agree-
ment to remove a barn, which was an induce-
ment to the sale‘of lots, was improper.

T¥e do nat ignore the fact that authorities
may be found that would seem to support the
contention of the appellant. Such are
Brgkine v. Adeane (1873) L. R. 8 Ch. App.
756, and Morgan v. Griffith (1871) X. R. 6
Exch. 70, where, although there was a writ-
ten Jease a collateral agreement of the land-
lord to reduce the game was admitted. In
this state, Tilson v, Deen might lead to the
contrary result. Neither are they approved
in New Jersey., Naumberg v. Young, 44 N. J,
Law, 331, 43 Am, Rep. 380, Nor in view of
later eases in this court can Batterman v,
Plerce, 3 Hill, 171, be considered an author-
ity. A line of cases in Massachusetts, of
which Durkin v, Cobleigh, 158 Aass. 108, 30
N. B. 474, 17 1. R. A, 270, 32 Am. St. Rep.
430, is an example, have to do with collateral
contracts made before a deed is given. But
the fixed form of a deed makes it inappropri-
ate to insert collateral agreements, however
closely connected with the sale. This may be
cause for an exception. Here we deal with
the contract on the basis of which the deed
to Mrs, Mitchill was given subsequently, and
we confine ourselves to the question whether
its terms niay be modified.

Finally there is the case of Chapin v. Dob-
son, 78 N. Y. 74, 76, 3¢ Am. Rep. §12. This
is acknowledged to be on the border line and
ig rarely eited except to be distinguished, As-
suming the premises, however, the court was
clearly right., There was nothing on the
face of the written contract, it said, to show
that it intended to express the entire agree-
ment. And there was a finding, susteined by
evidence, that there was an entire contract,
only part of which was reduced to writing,
This being so, the contract as made might
be proved.

[6] It is argued that what we have said is
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not dpplicable to the case as presented., The
collateral agreement was made with the
Plaintiff, The contract of sale was with her
husband, and no assignment of it from him
appears. Yet the deed was given to her. Xt
is evident that here was a transaction in
which she was the principal from beginning
to end. We must treat the contract as if
in form, as it was in fact, made by her.

Our conclusion is that the judgment of the
Appellate Division and that of the Speelal
Term. should be' reversed and the complaint
dismissed, with costs in ali courts,

LEOHMAN, J. (dissenting). I accept the
general rule as formulated by Judge AN-
DREWS. I differ with him only as to its
application to the facts shown in the record.
The plainti® contracted to purchase land
from the defendants for an agreed price.
A formal written agreement was made be-
tween the sellers and the plaintii®s husbangd.
It is on its face 2 complete contract for the
conveyance of the land. It describes the
property to be conveyed. Xt sets forth the
purchase price to be paid. All the conditions
and ferms of the conveyance to be made are
clearly stated. X concede at the outset that
parol evidence to show additional conditions
and terms of the conveyance would be inad-
missible. There Is a conclusive presumption
that the parties intended to integrate In
that written contrnet every agrecement relat-
ing to the nature or extent of the property to
be conveyed, the contents of the deed to be
delivered, the consfderation to be paid ns a
condition precedent to the delivery of the
deeds, and indeed all the rights of the par-
ties in connection with the land, The con-
veyance of that land was the subject-matter
of the written contrnct, and the contract
completely covers that subject.

The parol agreement which the court below
found the parties had made was collateral to,
yet connected with, the agreoment of pur-
chase and sale, Xt has been found that the
defendants induced the plaintift to agree to
purchase the land by a promise to remove an
fcehouse from land not covered by the agree-
ment of purchase and sale. No independent
consideration passed to the defendants for
the parol promise. To that extent the wxit-
ten contract and the alleged oral contract
are bound together. The sanme bond usually
exists wherever attempt is made to prove o
parol agreement which is collateral to a wreit-
ten agreement. Xecuee *the problem arises
whether tho bond Is sufliclently close to pre-
vent proof of the oral agreement.” See Judge
ANDREWS' citation from Williston on Con-
tracts, § 037.

Judge ANDREWS has formulated a stand-
ard to measure the closeness of the bond.
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. Three conditions, at least, must exist before.

an oral agreement may be provem to-increase
the obligation imposed by the written agree-
ment. T think we agree that the first condi-
tion that the agreement “must in form be a
collateral one” is met by the evidence. I
concede that this condition is mét in most
cases where the courts Have nevei‘theless ex-
cluded evidence of the collateral oral agree-
ment., The difficulty here, as in most cases,
arises in connection with the two other con-
ditions. .

The second condition is that the “parol
agreement must not contradict exptress or-im-
plied provisions of the written contract.”
Judge ANDREWS voices doubt whether this
cendition is satisfied. The- written contract
has been carried out. The purchase price
has been paid; conveyance has been made;
title has passed in accordance with the terms
of the written contract. The mutual obli-
gations expressed ih the written coatract are
ieft unchanged by the alleged oral contract.
‘When performance was required of the writ-
ten contract, the obligdtions of the partieg
were measuied solely by its terms. By the
oral agreement the plaintiff seeks to hold the
defendants to other obligations to be per-
formed by them thereafter upoh land which
was not conveyed to the plaintiff, The asser-
tion ‘of such further obligation is not incon-
sistent with the written contiact, unless the
written contract contains a provision, express
or implied, that the defendants are not to-do
anything not expressed in the writing. -Con-
cededly there is no such express provision in
the contract, and such a provision may be
implied, if at all, only if the asserted -addi-
tional obligation is “so clearly connéeted with
the principal iransaction as to be part and
parcel of it,” and is not “one that the par.
tles would not ordinarily be expected to ein:
body in the writing.” Thé hypothesis sé
formulated for a conclusion that the assertéd
additional obligation is inconsistent with an
{mplied term of the contract is that the al-
leged oral agreement doés mot comply with
the third condition as formulated by Judge
ANDREWS, 1In this case, therefore, the
problem reduces itself to the one question
whether or not the oral agreement meets
the third condition.

I have conceded that upon inspection the
contract is complete. “It appears to contain
the engagements of the parties, ard to de:
fine the object and measure the extent of
such engagement;” it constitutes the contract
between them, and is presumed to-.contain

the whole of that contract, Eighmie v. Tay-.

lor, 98 N. Y. 288, That engagement was on
the one side to convey land; on the other .to
pay the price. The plaintiﬁ dsserts further
agreement based on thé same consideration to
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be performed by the defehdants after -the
conveyance was complete, and directly affect-
ing only other land. It is true, as Judge
ANDREWS points out,-that “the presence of
the icehouse, evelr the knowledge: that Mrs.
Mitehill thought it objectionable, would not
lead to the belief that a separate -agreement
eXisted with régard to it”’; but the question
‘we must decide i& whether or not, assuming
an ggreement was made for the removal -of
an unsightly icehouse from one parcel of
land as an inducement for the purchase of
another ‘parcel, the 'parties would ordinarily
“or naturally be expected to embody the agree-
ment for the removal of the icehouse from
one parcel in the written agreement to. con-
vey the other parcel. Excluslon of proof .of
‘the oral agreement on the ground that it
‘varies the contract embodied in the writing
may be based only upon a finding or presump-
tion that the written contraét was intend-
ed. to cover the oral negotiations for the re-
moval of the icehouse which lead up to ‘the
contract of purchase and sale. To deterinine
-what the writing was intendéd to cover, “the
document, alone will not sufice. What it wag
intended to cover cannot be known Hill we
know what there was to cover. The question
being whether certain subjects of negotiation
were intended to be covered, we must .com-
pare the writing and the negotiations before
we can determine whether they ‘Were In fact
covered.” Wigmore on Nvidence (2d Ed.) §
2430, . .
The subject-matter of the written contract
was the conveyance -of land. The contract
was so complete on its face that the conclu-
sion is inevitable that the parties intended to
elmbody in the writing' all the negotiations
covering at least the conveyance., The prom-
ise by ihe deferidants to remove the icehouse
from other land was.not connected with their
obligation ,to convey except that one agree-
iment, would hot havé been made unles§ the
other was also made. The plaintiff’s asser-
tion 6f a parol Agreement by theé deﬂendants
to remove the fcehouse was completely es-
tablished by the great. weight of evidence,- Xt
must prevail unless that agieement was part
of the agreement to convey and the entire
agreement was embodied in the writing. ..
The fact thgt in this case the parol agree-
ment is established by the overwhelming
weight of evidence is, of course, not a factor
which may be considered in determining the
competency or legal effect .of the evidence
Hardship in the paiticular case would. not
Justify the court-in disregarding or emascéu-
lating the general rule. It merely accentu-
ates the outlines of gur problem., The as.
sumption that the parol agreement was made.
is no. longer obscured by :any: doubts. ‘The
problem,' ‘then, ig clearly whéther the parties
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are presumed to have intended to render that
parol agreement legally ineffective and non-
existent by failure to embody it in the writing,
Though we are driven to say that nothing in
the written contract which fixed the terms
and conditions of the stipulated conveyance
suggests the existence of any further parol
agreement, an inspection of the contract,
though it is complete on its face in regard
to the subject of the conveyance, does not,
I think, show that it was intended to em-
body negotiations or agreements, if any, in
rezard to a matter so loosely bound to the
conveyance as the removal of an icehouse
from Iland not conveyed.

The rule of integration undoubtedly fre-
quently prevents the assertion of fraudulent
claims. Parties who take the precaution of
embodying their oral agreements in a writing
should be protected against the assertion that
other terms of the same agreement were not
integrated in the writing. The limits of the
integration are determined by the writing,
read in the light of the surrounding circum-
stances, A written contract, howerer com-
plete, yét covers only a limited fleld. I do
not think that in the written contract for the
conveyance of land here under consideration
we can find on intention to cover a field so
broad as to include prior agrecments, if any
such were made, to do other acts on other
property after the stipulated conveyance was
made.

In each case where such a problem Is pre-
sented, varying factors enter into its solu-
tion. Citation of authority in this or ofher
jurisdictions is useless, at least without mi-
nute analysis of the facts. The analysis I
have made of the decisions in this state leads
me to the view that the decision of the courts
below is in accordance with our own au-
thorities and should be affirmed.

CARDOZO, C. J., and POUND, XBLLOGG
and O'BRIEN, JJ., concur with ANDREWS, J.

LIEHMAN, J., dissents in opinion in which
CRAND, J., coneurs.

Judgment accordingly.

(247 N. Y. 259)
HANLON v. UNTION BANK OfF MEDINA.

Court of Appeals of New York. Feb. 14, 1028,

Subrogation C=28-~Accommodation maker who
pald bankrupt's note held not entitied to pro-
coeds of payee's contlnuing collatoeral which
was insufficient to pay existing Indebtedness.

Where maker of several notes held by
defendant gave mortgnge ag continuing col-
lateral security before bankruptcy, accommo-
dation maker of one note who paid such note
cannot claim from defendant portion of pro-
ceeds of collateral, wherc entire proceeds were
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insufficient to satisfy bankrupt’s existing in-,
debtedness to defendant, since thexe ig no right
to subrogation by part payment.

Appeal from Supreme Court, Appellate Di-
vision, Fourthk Department.

Action by Mary Hanlon against the Unlon
Bank of Medina. From 2 judgment of the
Appellate Division (221 App. Div. T8%, 223 N.
Y. 8. 871) afirming a judgment of the Spe-
cinl Term in favor of plaintiff, defendant ap-
peals. Reversed, and complaint dismissed.
81590’ also, 221 App. Div. 837, 224 N. Y. S.

Simon Fleischmann, of Buffalo, and Harry
Cooper, of Meding, for appellant.

Willlam X. Munson, of 3edina, for re-
spondent.,

ANDREWS, J. In Decomber, 1025, the
Union Bank of, AMedina held some eleven
notes, aggregating more than $21,000 of
Francls B, Fanlon, some of which iere in-
dorsed by others. Among them was one pay-
able on demand for $3,600 made by the
plaintiff and Hanlon and indorsed by ome
Walsh. Of this nofe, the plaintiff was an
accommodation malker, as the bank knew.
It also held n moxtgage for $14,000 given by
Hanlon as continuing collateral security to
secure his past and future indebtedness,

During that month Hanlon became o bank-
ropt. The bank then recovered a judgment
against the plaintift for the face of the $3,-
§00, and issued exccution. The judgment
was pald and the note delivered to her.
Thereafter the bank might enforee no claim
against Hanlon or the indorser. It held its
collnterhl as security for the balance of the
indebtedness. .

As for the plaintift, she might doubtless,
on paying this entire Indebtedness, insist
that she he subrogated to the bank's title to
the collateral mortgage. OClearly this was
the extent of hex rights, * She could not de-
mand any pro rata or partial subrozation.
McGrath v. Carnegle Trust Co., 221 N, ¥,
92, 116 N. B, 787,

Later, in recognition of its claim to the
collateral security, the receiver in bankrupt-
ey turned over to the bank $14,000. It is
said this was not a voluntary payment made
by the debtor, but onc made in the course of
& judicial proceeding, Very possibly this
may be true. At all eveants, we shall so as-
sume for the purposes of this case. Then
the application of this payment is made by
the courts. How this should be done is de-
seribed in Orleans County Nat. Bank .
Moore, 112 N, ¥, 3, 20 N, B, 367, 3 L. R,
A, 302, 8 Am. St. Rep. 776, With the ap-
pleation of this $14,000 when paid, actually
made by the bank upon the varlous notes
held by it, we are not here concerned, We *
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bleeding probably the night of the 16th,
as a result of the stress and strain of that
day’s work. He went into considerable
technical detail to support his opinion.
To a significant extent this detail appears
in his testimony on recall, which was not
rebutted by the other medical witnesses.

Dr. Hayes, notwithstanding his opinion
noted above, testified, “I would be willing
to say that the majority of neurosurgeons
in this community feel” that physieal
strain can induce an aneurysm to rup-
ture. And he also testified he would not
let a patient with a ruptured aneurysm
go to work, because he would have him in
the hospital preparing him for surgery.
Both Dr. Sullivan and Dr. Rizzoli testified
to substantially the same effect.

The Deputy Commissioner made no
findings with respect to the testimony of
physical stress and strain due to the work
on the 16th or with respect to the absence
of hospitalization and rest extending
from the 13th through the 16th, as these
circumstances bear upon the question of
aggravation of the injury suffered on the
18th. All that was stated in the Findings
of Fact in these respects was an abrupt,
conclusory statement that the testimony
of Doctors Sullivan, Rizzoli and Hayes
“was the more reliable and convincing.”
Moreover, the dispute in the medical tes-
timony as to possible further bleeding,
due to the work on the 16th, was not the
subject of findings which this court can
look to in resolving the question whether
the present decision has been reached by
the Deputy Commissioner with the sup-
port of substantial evidence considering
the record as a whole. And when we con-
sider the importance the Deputy Commis-
sioner appears to have accorded the nu-
merous findings of absence of specific
complaint by decedent and his wife that
his condition was related to his work,
when neither knew what his condition
was, we must conclude that the decision
of the Deputy Commissioner was influ-
enced by these inconsequential matters.
Finally, the wording of the decision sug-
gests that the Deputy Commissioner did
not take into consideration the presump-

tions favorable to the employee or his
dependents. : : _
The features of the decision to which
we have referred, while not leading us to
direct an award of benefits to appellants,
compare Friend v. Britton, supra, do re-
quire that the order upon appeal be re-
versed, with directions that the decision
of the Deputy Commissioner be set aside
and the case remanded to the Deputy
Commissioner for reconsideration, with-

‘out prejudice to the reception of addi-

tional evidence if deemed desirable.
It is so ordered.

Ors Lee WILLIAMS, Appellant,
v.
WALKER-THOMAS FURNITURE COM-
PANY, Appeliee.

Willlam THORNE et al,, Appellants,
V.
WALKER-THOMAS FURNITURE COM-
PANY, Appellee.

Nos. 186804, 18603.

United States Court of Appeals
District of Columbia Circuit.
Argued April 9, 1965.
Decided Aug. 11, 1965.

Suits by furniture company to recov-
er on contracts under which balance due
on every item purchased continued until
balance due on all items, whenever pur-
chased, was liquidated. The Court of
General Sessions granted judgment for
furniture company and appeal was taken.
The District of Columbia Court of Ap-
peals affirmed and appeal was taken. The
United States Court of Appeals for the
District of Columbia Circuit, J. Skelly
Wright, Circuit Judge, held that where
element of unconscionability is present at
time contract is made, contract should
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not be enforced and that inasmuch as
trial court and appellate court had not
recognized that contracts could be unen-
forceable on that basis and record was not
sufficient for Court of Appeals to decide
issue as matter of law, cases must be re-
manded to trial court for further pro-
ceedings.

Cases remanded.
Danaher, Circuit Judge, dissented.

1. Common Law &14

That Congress enacted Uniform
Commercial Code specifically providing
that court may refuse to enforce contract
which it finds to be unconscionable at
time it was made does not mean that
common law of District of Columbia was
otherwise at time of enactment nor pre-
clude court from adopting similar rule in
exercise of its powers to develop common
law for Distriet of Columbia. D.C.Code
1961, § 28-2-302,

2. Contracts €1

Where element of unconscionability
is present at time contract is made, con-
tract should not be enforced.

8. Contracts €=1

“Unconscionability” includes absence
of meaningful choice on part of one of
parties together with contract terms
which are unreasonably favorable to the
other party.

See publication Words and Phrases
for other judicial constructions and
definitions.

4. Coniracts =1

Whether meaningful choice is pres-

" ent in particular case as to one of parties

to contract claimed fo be unconscionable
can only be determined by consideration
of all circumstances surrounding irans-
action and may be negated by gross in-
equality of bargaining power.
5. Contracts €1

Manner in which contract was en-
tered into is relevant to determining
whether meaningful choice was present
on part of one of parties for purposes
of deciding whether contract was un-
conscionable.

-134-
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@. Contracts €=1

One-sided bargain is ifself evidence
of inequality of bargaining parties in
determining whether contract was un-
conscionable.

7. Contracts €p9(1) .
Fraud can be presumed from grossly

" unfair nature of terms of contract.

8. Confracts €93(2)

Ordinarily, one who signs agreement
without full knowledge of its terms may
be held to assume risk that he has en-
tered one-sided bargain.

8. Contracts €=1

When party of little bargaining
power, and hence little real choice, signs
commercially unreasonable contract with
little or no knowledge of its terms, it is
not likely that his consent or even objec-
tive manifestation of his consent was
ever given to all the terms and, in such
case, usual rule that terms of agreement
are not to be questioned should be aban-
doned and court should consider whether
terms of contract are so unfair that en-
forcement should be withheld.

10. Contracts &1
Usually, terms of agreement are not
to be questioned.

11. Contracts €=1

In determining reasonableness or
fairness of contract, primary concern
must be with terms of the contract con-
sidered in light of the circumstances
existing when contract was made, but
the test is not simple and cannot be
mechanically applied.

12. Contracts €1

Terms of contract are to be consid-
ered in light of general commercial back-
ground and commercial needs of particu-
lar trade or case in determining whether
contract was reasonable or fair.

18. Contracts &1

Test to be applied in those cases
where no meaningful choice was exer-
cised upon entering into contract are
whether terms are so extreme as to ap-
pear unconscionable according to mores
and business practices of time and place.
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14. Courts €=406.9(9)

Inasmuch as trial court and appel-
Iate court did not recognize that con-
tracts whereby balance due on purchases
from retail furniture store was kept on
every item purchased until balance due
on all items, whenever purchased, was
liquidated could be unenforceable on
basis of being unconscionable and record
was not sufficient for Court of Appeals
to decide issue as matter of law, cases
must be remanded to trial court for fur-
ther proceedings.

—————

Mr. Pierre E. Dostert, Washington, D
C., counsel for appellants in No. 18,605,
argued for all appellants.

Mr. R. R, Curry, Washington, D. C,,
for appellant in No. 18,604,

Mr. Harry Protas, Washington, D. C,,
for appellee,

Mr. Gerhard P. Van Arkel (appointed
by this court), Washington, D. C., as
amicus curiae.

Before BAZELON, Chief Judge, and
DANAHER and WRIGHT, Circuit Judges.

J. SKELLY WRIGHT, Circuit Judge:

Appellee, Walker-Thomas Furniture
Company, operates a retail farniture

store in the District of Columbia. Dur-

ing the period from 1957 to 1962 each
appellant in these ‘cases purchased 'a
number of household items from Wallter—
Thomas, for which payment was to, be
made in installments. The terms of each
purchase were contained in a printed
form contract which set forth the value
of the purchased item and purported to
lease the item to appellant for a stipulat-
ed monthly rent payment. The contract
then provided, in substance, that title
would remain in Walker-Thomas until
the total of all the monthly payments
made equaled the stated value of the
item, at which time appellants could take
title. In the event of a default in the

{. At the time 62 this purchase her account
showed a balance of §164 still owing from
her prior purchases. The total of all the
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payment of any monthly installment,
Walker-Thomas could repossess the item.

The contract further provided that
“the amount of each periodical install-
ment payment to be made by [purchaser]
to the Company under this present lease
shall be inclusive of and not in addition
to the amount of each installment pay-
ment to be made by [purchaser] under
such prior leases, bills or accounts; and
all payments now and hereafter made by
[purchaser] shall be eredited pro rata on
all outstanding leases, bills and accounts
due the Company by [purchaser] at the
time each such payment is made.” Em-
phasis added.) The effect of this rather
obscure provision was to keep a balance
due on every item purchased until the
balance due on all items, whenever pur-
chased, was liquidated. As a result, the
debt incurred at the time of purchase of
each item was secured by the right to
repossess all the items previously pur-
chased by the same purchaser, and each
new item purchased automatically be-
came subject to a security interest aris-
ing out of the previous dealings.

On May 12, 1962, appellant Thorne
purchased an item described as a Daveno,
three tables, and two lamps, having total
stated value of $391.10. Shortly there-
after, he defaulted on his monthly pay-
ments and appellee sought to replevy all
the items purchased since the first trans-
action in 1958. Similarly, on April 17,
1962, appellant Williams bought a stereo
set of stated value of $514.95.1 She too
defaulted shortly thereafter, and appellee
sought to replevy all the items purchased
since December, 1957. The Court of
General Sessions granted judgment for
appellee. The Distriet of Columbia
Court of Appeals affirmed, and we grant-
ed appellants’ motion for leave to appeal
to this court.

Appellants’ principal contentlon,
jected by both the trial and the appellate
courts below, is that these contracts, or
at least some of them, are unconscionable
and, hence, not enforceable. In its opin-

purchases made over the years in ques-
. tion came to $1,800. The total payments
amounted to $1,400,
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jon in Williams v. Walker-Thomas Furni-
ture Company, 198 A.2d 914, 916 (1964),
the District of Columbia Court of Ap-
peals explained its rejection of this con-
tention as follows:

“Appellant’s second argument pre-
gents a more serious question., The
record reveals that prior to the last
purchase appellant had reduced the
balance in her account to $164. The
last purchase, a stereo set, raised the
balance due to $678. Significantly,
at the time of this and the preceding
purchases, appellee was aware of
appellant’s financial position. The
reverse side of the stereo contract
listed the name of appellant’s social
worker and her $218 monthly
stipend from the government.
Nevertheless, with full knowledge
that appellant had to Teed, clothe
and support both herself and seven
children on this amount, appellee
sold her a $514 stereo set.

“We cannot condemn too strongly
appellee’s conduct. It raises serious
questions of sharp practice and irre-
sponsible business dealings. A re-
view of the legislation in the District
of Columbia affecting retail sales
and the pertinent decisions of the
highest court in this jurisdiction
disclose, however, no ground upon
which this court can declare the con-
tracts in question contrary to public
policy. We note that were the Mary-
land Retail Installment Sales Act,
Art. 83 §§ 128-153, or its equiva-
lent, in force in the District of

2. Campbell Soup Co. v. Wents, 3 Cir.,, 172
F.2d 80 (1948); Indianapolis Morrig Plan
- Corporation v. Sparks, 182 Ind.App. 145,
172 N.E2d 8909 (1661); Henningsen v.
PBloomfield Motors, Inc., 82 N.J. 358, 161
A2d4 69, 84-98, 75 ALR.2d 1 (1860).
Cf. 1 CorBIN, CoNTRACTS § 128 (1963).

8. See Luing v. Peterson, 143 Minn, 6, 172
N.W. 692 (1919); Greer v. Tweed, N.Y.
C.P, 13 AbbPr, NS, 427 (1872);
Schnell v, Nell, 17 Ind. 29 (1861); and
seo generally the discussion of the Eng-
Yish authorities in Hume v, United States,
132 U.S. 406, 10 8.Ct. 134, 33 L.Ed. 303
(1889).
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Columbia, we could grant appellant
appropriate relief. We think Con-
gress should consider corrective leg-
islation to protect the public from
such exploitive contracts as were
utilized in the case at bar.”

We do not agree that the court lacked
the power to refuse enforcement to con-
tracts found to be unconscionable. In
other jurisdictions, it has been held as
a matter of common law that unconscion-
able contracts are not enforceable?
While no decision of this court so holding
has been found, the notion that an un-
conscionable bargain should not be given
full enforcement is by no means novel.
In Scott v. United States, 79 U.S. (12
Wall.) 443, 445, 20 L.Ed. 438 (1870), the
Supreme Court stated:

“# % & If g contract be unrea-

sonable and unconscionable, but not

~ void for fraud, a court of law will

give to the party who sues for its

breach damages, not according to its

letter, but only such as he is equita-
bly entitledto. * * #”3

Since we have never adopted or 'rejected
such a rule,* the question here presented
is actually one of first impression.

[1,2] Congress has recently enacted
the Uniform Commercial Code, which
specifically provides that the court may
refuse to enforce a contract which it
finds to be unconscionable at the time it
was made. 28 D.C.CobE § 2-802 (Supp.
IV 1965). The enactment of this section,
which occurred subsequent to the con-
tracts here in suit, does not mean that

4. While some of the statements in the
court’s opinion in Distriet of Columbia v.

. Harlan & Hollingsworth Co., 80 App.D.C.
270 (1908), may appear to reject the

. rale, in reaching its decision upholding
the liguidated damages clause in that case
the court considered the circumstances
existing at the time the contract was
made, see 30 App.D.C. at 278, and ap-
plied the usual rale on liquidated dam-
ages. See 5 ComBiN, CoNTRACTS $%
10541075 (1964); Note, 72 Yarx L.J.
728, 746-755 (1663), Compare Jaeger v.
O'Donoghue, 57 App.D.C. 191, 18 F.2d
1013 (19827).
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the common law of the District of Colum-
bia was otherwise at the time of enact-
ment, nor does it preclude the court from
adopting a similar rule in the exercise
of its powers to develop the common law
for the District of Columbia. In fact,
in view of the absence of prior authority
on the point, we consider the congression-
al adoption of § 2~302 persuasive author-
ity for following the rationale of the
cases from which the section is explicitly
derived3  Accordingly, we hold that

_where the element of unconscionability is
present at the time a contract is made,
the contract should not be enforced.

[3-10]1 Unconscionability has gener-
ally been recognized to include an absence
of meaningful choice on the part of one
of the parties together with contract
terms which are unreasonably favorable

" to the other party. Whether a meaning-
ful choice is present in a particular case
can only be determined by consideration
of all the circumstances surrounding the

5. See Comment, § 2-802, Uniform Com-
mercial Code (1962). Compare Note, 45
vaLREv. 583, 590 (1959), where it is
predicted that the rule of § 2-302 will be

~ followed by ‘analogy in cases which in-
volve contracts mot specifically covered by
the section. Cf. 1 StaTE oF NEW YORK
LAW REvisioN COMMISSION, REFORT
AND REcORD OF HEARINGS ON THE
UnirorM COMMERCIAL Cope 108-110
(1954) (remarks of Professor Liewellyn).

6. See Henningsen v. Bloomfield Motors,
Tne., supra Note 2; Campbell Soup Co.
v. Wents, supra Note 2.

7. See. Henningsen v. Bloomfiedd Motors,
. 1Ine, supra Note 2, 161 A2d at 86, and .
authorities there cited. Inquiry into the
relative bargaining power of the two par-
ties is not an inquiry wholly divorced
from the general question of unconsciona:
bility, since a one-sided bargain is iteelf
evidence of tha inequality of the bargain-
ing parties. This fact was vaguely recog-
nized in the common law doctrine of in-
trinsic fraud, that s, fraud which can be
presumed from the grossly unfair nature
of the terms of the contract. See the
. oft-quoted statement of Lord Hardwicke
in Earl of Chesterfield v. Janssen, 28 Eng.

Rep. 82, 100 (1751): ) .
ws # * [Fraud] may be apparent
from the intrinsic mature and subject

350 F.2d—29

transaction. In many cases the meaning-
fulness of the choice is negated by a
gross inequality of bargaining power.?
The manner in which the contract was
entered is also relevant to this considera-
tion. Did each party to the contract,
considering his obvious education or lack
of it, have a reasonable opportunity to
understand the terms of the contract, or

‘were the important terms hidden in a

maze of fine print and minimized by
deceptive sales practices? Ordinarily,
one who signs an agreement without full
knowledge of its terms might be held to
assume the risk that he has entered a
one-sided bargain® . But when a party of
little bargaining power, and hence little
real choice, signs a commercially un-
reasonable contract with little or no
knowledge of its terms, it is hardly likely
that his consent, or even an objective
manifestation of his consent, was ever
given to all the terms. In such a case
the usual rule that the terms of the

- of the bargain itself; such as no man
in his senses and not under delusion
would make * * *.”
And cf. Hume v. United States, supra
Note 8, 132 U.S. at 413, 10 S.Ct. at 137,
where the Court characterized the Eng-
lish cases as “cases in which one party
took advantage of the other’s ignorance
of arithmetic to impose upon him, and
the fraud was apparent from the face of
the contracts.” See also Greer v. Tweed,
supra Note 3. L

8. See RESTATEMENT, CONTBACTS & 70
(1882); Note, 63 Harv.LREV. 494
(1050). See also Daley v. People’s Butld-

_ing, Loan & Savings Ass'n, 178 Mass. 13,
. 50 N.E. 462, 453 (1901), in which Mr.
Justice Holmes, while sitting on the Su-
preme Judicial Court of Massachusetts,
made this observation: ’
ws % * Courts are less and less
disposed to interfere with parties mak-
ing such contracts as they choose, 80
Jong as they interfere with no one’s
welfare but their own. * -* * It will
be understood that we are speaking of
parties standing in an equal position
where neither has any oppressive ad-
vantage or power * * *.”
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agreement are not to be questioned®
should be abandoned and the court should
consider whether the terms of the con-
tract are so unfair that enforcement
should be withheld,10

[11-13] In determining reasonable-
ness or fairness, the primary concern
must be with the terms of the contract
considered in light of the circumstances
existing when the contract was made.
The test is not simple, nor can it be
mechanieally applied. The terms are to
be considered “in the light of the general
commercial background and the commer-
cial needs of the particular trade or
case.,” 1 Corbin suggests the test as
being whether the terms are “so extreme
as to appear unconscionable according to
the mores and business practices of the
time and place.” 1 CORBIN, op. eit.
supra Note 2.1 We think this formula-
tion correctly states the test to be applied
in those cases where no meaningful
choice was exercised upon entering the
contract.

[14] Because the trial court and the
appellate court did not feel that enforce-
ment could be refused, no findings were
made on the possible unconscionability of
the contracts in these cases. Since the
record is not sufficient for our deciding
the issue as a matter of law, the cases
must be remanded to the trial court for
further proceedings.

So ordered.

DANAHER, Circuit Judge (dissent-
ing):

The District of Columbia Court of Ap-
peals obviously was as unhappy about the

9. This rule has never beem without ex-
ception. In cases involving merely the
transfer of unequal amounts of the same
commodity, the courts have held the bar-
gain unenforceable for the reason that
“in such a ecnse, it is clear, that the law
cannot indulge in the presumption of
equivalence between the consideration and
the promise.” 1 WrirristoN, CONTRACTS
§ 115 (3d ed. 1957).

10. See the general discussion of “Boiler-
Plate Agreements” in LLEWELLYN, THE
Coxmon Law Traprrion 362-371
(1960).

situation here presented-as- any of us
can possibly be. Its opinion in the Wil-
liams case, quoted in the majority text,
concludes: “We think Congress should
consider corrective legislation to protect
the public from such exploitive contracts
as were utilized in the case at bar.”

My view is thus summed up by an
able court which made no finding that
there had actually been sharp practice.
Rather the appellant seems to have
known precisely where she stood.

There are many aspects of public
policy here involved. What is a luxury
to some may seem an outright necessity
to others. Is public oversight to be re-
quired of the expenditures of relief
funds? A washing machine, e. g., in
the hands of a relief client might become
a fruitful source of income. Many relief
clients may well need credit, and certain
business establishments will take long
chances on the sale of items, expecting
their pricing policies will afford a degree
of protection commensurate with the
risk. Perhaps a remedy when necessary
will be found within the provisions of
the “Loan Shark” law, D.C.CopE §§ 26-
601 et 3eq. (1961).

I mention such matters only to empha-
size the desirability of a cautious ap-
proach to any such problem, particularly
since the law for so long has allowed par-
ties such great latitude in making their
own contracts. I dare say there must
annually be thousands upon thousands of
installment credit transactions in this
jurisdiction, and one can only speculate

I}, Comment, Uniform Commercial Code §
2-307.

12, See Henningsen v. Bloomfleld Motors,
Inc, supra Note 2; Mandel v. Liebman,
803 N.Y. 88, 100 N.B.2d 149 (1951). The
traditional test as stated in Greer v.
Tweed, supre Note 8, 13 Abb.Pr.,N.S,, at
429, is “such as no man in his senses and
not under delusion would make on the
one hand, and as no honest or fair man
would accept, on the other.”
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‘as to the effect thie decision in these cases
-will havel’ 1 = co A

1 join the District of Columbia Court

‘of Appeals in its disposition of the issues.

MANHATTAN-BRONX POSTAL UNION
et al.,, Appellants,
, V.

John A. GRONOUSKI, individually and as
Postmaster General of the United
States, Appellee.

No. 18882.

United States Court of Appeals
" District of. Columbia Circuit.

Argued March 16, 1965.
Decided July 29, 1965.

Action by postal employee and or-
ganization of which he was a member for
declaratory and injunctive relief against
Postmaster General in official and indi-
vidual capacities on complaint growing
out of his refusal to recognize organiza-
tion as representative of postal em-
ployees. The United States District
Court for the District of Columbia, Leon-
ard P. Walsh, J., dismissed the complaint,
and the plaintiffs appealed. The Court of
Appeals, McGowan, Circuit Judge, held
that action was one against the United
States which could not be maintained
without its consent and rights iwhich
plaintiffs sought to assert were not ap-
propriate for judicial vindication. '

Affirmed.

1. United States ¢=125(28)

Action in which named defendant
was Postmaster General both in that ca-
pacity and as individual and which was

I. However the proviéion ultimately may be
applied or in what circumstances, D.C.
Copx § 28-2-301 (Supp. IV, 1965) did

brought on allegations that use of au-
thorization card system in determination
of whether to extend- “formal recogni-
tion” to organizations as representatives
of postal employees was unfair and that
plaintiff organization was entitled to ex-
clusive representational status for cer-
tain employees in city post office was one
against the United States which could
not beé maintained without its consent.
Executive Order No. 10988, § 1 et seq.,
5 U.S.C.A. § 631 note.

2, United States €125(24) .

A plaintiff’s denomination of party
defendant is not test of whether suit is
in fact against the United States, the
crucial question is whether relief sought
is against the sovereign.

3. United States ¢>125(24)

A suit is against the United States
if judgment sought would require pay-
ment of public funds or entail transfer of
public lands or if it would interfere with
public administration by either restrain-
ing government from acting or requiring
it to act. -

4. United States ¢=125(28)

Even if Postmaster General's ad-
herence to rule that where less than ab-
solute majority of employees concerned
vote for one organization as representa-
tive, there must be majority of those vot-
ing, defined as minimum of 60 per cent of
eligible voters, was violative of Execu-
tive Order pursuant to which it was pro-
mulgated, Postmaster General’s actions.
were not thereby clearly beyond his legal
authority so as to make suit complain-
ing of his actions under rule one against
him individually rather than against the
United States. Executive Order No.
10988, § 1 et seq., 5 U.8.C.A. § 631 note.

§. United States €40 B
Officer of the United States does not
act outside his authority whenever he
acts upon an erroneous decision of law
or fact if he is empowered to make the
decision. - :
not become effective until January 1,
1965. -
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Farnsworth & Young, Cases and Materials on Contracts, 6th ed.

CHAPTER 8 Basic ASSUMPTIONS: MISTARE, IMPRACTICABILITY & FRUSTRATION

and the buyer (who has tendered the return of the item) for the down payment.
How should the claims be decided? See Smith v. Zimbalist, 38 P.2d 170 (Cal.App.
1934).

SECTION 2. IMPRACTICABILITY OF PERFORMANCE

Recall Stees v. Leonard: “If a man bind himself, by a positive, express
contract, to do an act in itself possible, he must perform his engagement,
unless prevented by the act of God, the law, or the other party to the
contract. No hardship, no unforeseen hindrance, no difficulty short of
absolute impossibility, will excuse him from doing what he has expressly
agreed to do.”

Of course many contractual undertakings are not “‘absolute” in this
sense. Take, for example, the obligations of Otis Wood (p. 83 above) and
Falstaff Brewing (p. 619 above) to use reasonable efforts. In the rest of this
chapter, however, we explore the limits of more specific undertakings. To
what extent is even an “absolute” contractual undertaking affected by a
change of circumstances after the contract is made?

Centuries ago, in Paradine v. Jane, Aleyn 26, 82 Eng.Rep. 897 (Kings
Bench 1647), the court gave reasons for the proposition that a contract
duty—in this instance, a duty to pay rent—is absolute in the sense that no
excuse based on changed conditions has been recognized. First, the court
said that even if a change makes a party’s performance impossible, ‘“‘he
might have provided against it in his contract.” (If that was ever the rule,
it has long since been subjected to some important qualifications.) Second,
the court said that because a party “is to have the advantage of casual
profits, so he must run the hazard of casual losses.” In other words, a
contract should impose matching burdens on the parties, so that a party
that could take advantage of a favorable change in circumstances ought to
bear the risk of an unfavorable one. Both of these reasons are echoed in
later cases and continue to be effective as argument, on occasion.

NOTES

(1) Specific Result or Reasonable Efforts? Whether a commitment is one to
achieve a specific result, or is one only to use reasonable efforts to do so is
sometimes unclear. The difference may be critical if changed circumstances have
made the result harder to achieve. In City of Mounds View v. Walijarvi, 263 N.W.2d
420 (Minn.1978), the court that decided Stees v. Leonard rejected the argument
that an architect’s undertaking was to achieve a specific result—an implied warran-
ty that the structure was fit for its intended purpose—and had this to say:

“Architects, doctors, engineers, attorneys, and others deal in somewhat inexact
sciences and are continually called upon to exercise their skilled judgment in order
to anticipate and provide for random factors which are incapable of precise mea-
surement. The indeterminate nature of these factors makes it impossible for
professional service people to gauge them with complete accuracy in every instance.
Thus, doctors cannot promise that every operation will be successful; a lawyer can
never be certain that a contract he drafts is without latent ambiguity; and an
architect cannot be certain that a structural design will interact with natural forces
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as anticipated. Because of the inescapable possibility of error which inheres in these
services, the law has traditionally required, not perfect results, but rather the
exercise of that skill and judgment which can be reasonably expected from similarly
situated professionals.”

For a different view, see Tamarac Development Co., Inc. v. Delamater, Freund
& Associates, P.A., 675 P.2d 361 (Kan.1984), reasoning that the “‘work performed
by architects and engineers is an exact science; that performed by doctors and
lawyers is not.” ‘

Do professionals never undertake to achieve a specific result? See Sullivan v.
O’Connor, p. 8 above. Do nonprofessionals always undertake to achieve a specific
result? See Bloor v. Falstaff Brewing Corp., p. 619 above. Absent explicit provision,
what factors other than professionalism might affect the classification? See Milau
Associates, Inc. v. North Avenue Development Corp., 368 N.E.2d 1247 (N.Y.1977).
For a distinction between a duty of best efforts and a duty to achieve a specific
result, see articles 5.4 and 5.5 of the UNIDROIT Principles.

(2) Death and Iliness. A duty to perform a ‘“‘personal’’ service (one that cannot
be delegated to another to perform) is usually excused when the person required to
perform suffers death or injury. Cardozo stated the point in connection with the
death of a person while engaged in decorative work on a structure: “The contract
being personal, the effect of his death was to terminate the duty of going forward
with performance....” Buccini v. Paterno Construction Co., 170 N.E. 910, 911
(N.Y.1930).

Not only a death, but also a malady, may discharge a contract obligation. In
Oneal v. Colton Consolidated School District No. 306, 557 P.2d 11 (Wash.App.1976),
a school teacher’s duty was discharged by deterioration of his vision. Moreover, not
only illness but the “apprehension” of illness may excuse. See Wasserman Theatri-
cal Enterprise v. Harris, 77 A.2d 329 (Conn.1950), in which Walter Huston, the
actor, was excused from appearing on stage because of a minor throat ailment.

Taylor v. Caldwell

King’s Bench, 1863.
3 B. & S. 826, 122 Eng.Rep. 309.

[Action for breach of a written agreement by which defendants con-
tracted to “let” the Surrey Gardens and Music Hall, at Newington, Surrey,
to plaintiffs, for four days, for the purpose of giving four “grand concerts”
and “day and night fétes” in the hall; plaintiffs agreeing to pay £100 at the
close of each day. The defendants agreed to furnish a band and certain
other amusements in connection with plaintiffs’ entertainments, but the
plaintiffs were to have all moneys paid for entrance to the music hall and
gardens. The plaintiffs alleged the defendants’ breach, “Whereby the
plaintiffs lost divers moneys paid by them for printing advertisements of
and in advertising the concerts, and also lost divers sums expended and
expenses incurred by them in preparing for the concerts and otherwise in
relation thereto, and on the faith of the performance by the defendants of
the agreement on their part”. The defendants pleaded that the Gardens
and Music Hall were accidentally destroyed by fire on June 11, 1861,
without the default of the defendants or either of them. A verdict was
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returned for the plaintiffs, with leave reserved to enter a verdict for
defendants.]

B BLackBURN, J. In this case the plaintiffs and defendants had, on the 27th
May, 1861, entered into a contract by which the defendants agreed to let
the plaintiffs have the use of The Surrey Gardens and Music Hall on four
days then to come, viz., the 17th June, 15th July, 5th August and 19th
August, for the purpose of giving a series of four grand concerts, and day
and night fétes at the Gardens and Hall on those days respectively; and the
plaintiffs agreed to take the Gardens and Hall on those days, and pay £100
for each day.

[The court interpreted the agreement not to be a lease, and concluded
that the entertainments provided for in the agreement could not be given
without the existence of the Music Hall.]

After the making of the agreement, and before the first day on which a
concert was to be given, the Hall was destroyed by fire. This destruction,
we must take it on the evidence, was without the fault of either party, and
was so complete that in consequence the concerts could not be given as
intended. And the question we have to decide is whether, under these
circumstances, the loss which the plaintiffs have sustained is to fall upon
the defendants. The parties when framing their agreement evidently had
not present to their minds the possibility of such a disaster, and have made
no express stipulation with reference to it, so that the answer to the
question must depend upon the general rules of law applicable to such a
contract.

There seems no doubt that where there is a positive contract to do a
thing, not in itself unlawful, the contractor must perform it or pay damages
for not doing it, although in consequence of unforeseen accidents, the
performance of his contract has become unexpectedly burdensome or even
impossible. The law is so laid down in 1 Roll.Abr. 450, Condition (G), and in
the note (2) to Walton v. Waterhouse, 2 Wms.Saund. 421a. 6th Ed., and is
recognised as the general rule by all the Judges in the much discussed case
of Hall v. Wright (E.B. & E. 746). But this rule is only applicable when the
contract is positive and absolute, and not subject to any condition either
express or implied: and there are authorities which, as we think, establish
the principle that where, from the nature of the contract, it appears that
the parties must from the beginning have known that it could not be
fulfilled unless when the time for the fulfillment of the contract arrived
some particular specified thing continued to exist, so that, when entering
into the contract, they must have contemplated such continuing existence
as the foundation of what was to be done; there, in the absence of any
express or implied warranty that the thing shall exist, the contract is not to
be construed as a positive contract, but as subject to an implied condition
that the parties shall be excused in case, before breach, performance
becomes impossible from the perishing of the thing without default of the
contractor.

There seems little doubt that this implication tends to further the
great object of making the legal construction such as to fulfil the intention
of those who entered into the contract. For in the course of affairs men in
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making such contracts in general would if it were brought to their minds,
say that there should be such a condition.

Accordingly, in the Civil law, such an exception is implied in every
obligation of the class which they call obligatio de certo corpore. The rule is
laid down in the Digest, lib. XLV, tit. 1, de verborum obligationibus, 1.33.
“Si Stichus certo die dari promissus, ante diem moriatur: non tenetur
promissor.” The principle is more fully developed in 1.23. “Si ex legati
causa, aut ex stipulatu hominem certum mihi debeas: non aliter post
mortem ejus tenearis mihi, quam si per te steterit, quominus vivo eo eum
mihi dares: quod ita fit, si aut interpellatus non dedisti, aut occidisti eum.”
The examples are of contracts respecting a slave, which was the common
illustration of a certain subject used by the Roman lawyers, just as we are
apt to take a horse; and no doubt the propriety, one might almost say
necessity, of the implied condition is more obvious when the contract
relates to a living animal, whether man or brute, than when it relates to
some inanimate thing (such as in the present case a theatre) the existence
of which is not so obviously precarious as that of the live animal, but the
principle is adopted in the Civil law as applicable to every obligation of
which the subject is a certain thing. The general subject is treated of by
Pothier, who in his Traite des Obligations, partie 3, chap. 6, art. 3, sec. 668,
states the result to be that the debtor corporis certi is freed from his
obligation when the thing has perished, neither by his act, nor his neglect,
and before he is in default, unless by some stipulation he has taken on
himself the risk of the particular misfortune which has occurred.?

Although the Civil law is not of itself authority in an English Court, it
affords great assistance in investigating the principles on which the law is
grounded. And it seems to us that the common law authorities establish
that in such a contract the same condition of the continued existence of the
thing is implied by English law.

[The court referred to instances of a performance unfulfilled at the
death of the promisor, saying, “[I]t was very early determined that, if the
performance is personal, the executors are not liable.” (See Note 2 above.)]

These are instances where the implied condition is of the life of a
human being, but there are others in which the same implication is made
as to the continued existence of a thing. . ..

[In Williams v. Lloyd W. Jones, 179] the count, which was in assump-
sit, alleged that the plaintiff had delivered a horse to the defendant, who
promised to redeliver it on request. Breach, that though requested to
redeliver the horse he refused. Plea, that the horse was sick and died, and
the plaintiff made the request after its death; and on demurrer it was held
a good plea, as the bailee was discharged from his promise by the death of
the horse without default or negligence on the part of the defendant. ‘““Let
it be admitted,” say the Court ‘“that he promised to deliver it on request, if
the horse die before, that is become impossible by the act of God, so the

a. For a criticism of the Roman law and Common Law, 46 Harv.L.Rev. 1281,
authorities relied upon by Blackburn, J., see  1287-89 (1933).
Buckland, Casus and Frustration in Roman
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party shall be discharged as much as if an obligation were made condi-
tioned to deliver the horse on request, and he died before it.””

It may, we think, be safely asserted to be now English law, that in all
contracts of loan of chattels or bailments if the performance of the promise
of the borrower or bailee to return the things lent or bailed, becomes
impossible because it [sic] has perished, this impossibility (if not arising
from the fault of the borrower or bailee from some risk which he has taken
upon himself) excuses the borrower or bailee from the performance of his
promise to redeliver the chattel.

The great case of Coggs v. Bernard (1 Smith’s L.C. 171, 5th ed.; 2
L.Raym. 909) is now the leading case on the law of bailments, and Lord
Holt, in that case, referred so much to the Civil law that it might perhaps
be thought that this principle was there delivered direct from the civilians,
and was not generally applicable in English law except in the case of
bailments; but the case of Williams v. Lloyd (W. Jones, 179), above cited,
shows that the same law had been already adopted by the English law as
early as The Book of Assizes. The principle seems to us to be that, in
contracts in which the performance depends on the continued existence of a
given person or thing, a condition is implied that the impossibility of
performance arising from the perishing of the person or thing shall excuse
the performance.

In none of these cases is the promise in words other than positive, nor
is there any express stipulation that the destruction of the person or thing
shall excuse the performance; but that excuse is by law implied, because
from the nature of the contract it is apparent that the parties contracted on
the basis of the continued existence of the particular person or chattel. In
the present case, looking at the whole contract, we find that the parties
contracted on the basis of the continued existence of the Music Hall at the
time when the concerts were to be given; that being essential to their
performance.

We think, therefore, that the Music Hall having ceased to exist,
without fault of either party, both parties are excused, the plaintiffs from
taking the gardens and paying the money, the defendants from performing
their promise to give the use of the Hall and Gardens and other things.
Consequently the rule must be absolute to enter the verdict for the
defendants.

NOTE

“Tiger Days Excepted”. By 1922 it was possible, in a British court, to ridicule
the notion that when a post-contract event impedes the performance of a party, and
so excuses that performance, the result depends on a condition, explicit or implicit,
in the parties’ agreement. In that year a Scottish judge felt bound to that notion,
owing to its acceptance in the House of Lords. But he expressed doubt, saying:

b. But at an earlier period the bailee Law 176 et seq. (1881).
was not excused. O.W. Holmes, The Common

-144-



SECTION 2 IMPRACTICABILITY OF PERFORMANCE

805

It does seem to me somewhat far-fetched to hold that the non-occurrence of
some event, which was not within the contemplation or even the imagina-
tion of the parties, was an implied term of the contract.... A tiger has
escaped from a travelling menagerie. The milkgirl fails to deliver the milk.
Possibly the milkman may be exonerated from any breach of contract; but,
even so, it would seem hardly reasonable to base that exoneration on the
ground that ‘tiger days excepted’ must be held as if written into the milk
contract.

Scott & Sons v. Del Sel, 1922 Sess.Cas. 592, 596-97, aff’d, 1923 Sess.Cas. (House of
Lords) 37.

Compare this passage in the Restatement Second, introducing Chapter 11: “An
extraordinary circumstance may make performance so vitally different from what
was reasonably to be expected as to alter the essential nature of that performance.
In such a case the court must determine whether justice requires a departure from
the general rule that the obligor bear the risk that the contract may become more
burdensome or less desirable. This Chapter is concerned with the principles that
guide that determination. ... In recent years courts have shown increasing liberali-

ty in discharging obligors on the basis of such extraordinary circumstances.”

Transatlantic Financing Corporation v. United States

United States Court of Appeals, D.C.Circuit, 1966.
363 F.2d 312.

W J. SkerLy WricaT, Circurt Jupge. This appeal involves a voyage charter
between Transatlantic Financing Corporation, operator of the SS CHRIS-
TOS, and the United States covering carriage of a full cargo of wheat from
a United States Gulf port to a safe port in Iran. The District Court
dismissed a libel filed by Transatlantic against the United States for costs
attributable to the ship’s diversion from the normal sea route caused by the
closing of the Suez Canal. We affirm.

On July 26, 1956, the Government of Egypt nationalized the Suez
Canal Company and took over operation of the Canal. On October 2, 1956,
during the international crisis which resulted from the seizure, the voyage
charter in suit was executed between representatives of Transatlantic and
the United States. The charter indicated the termini of the voyage but not
the route. On October 27, 1956, the SS CHRISTOS sailed from Galveston
for Bandar Shapur, Iran, on a course which would have taken her through
Gibraltar and the Suez Canal. On October 29, 1956, Israel invaded Egypt.
On October 31, 1956, Great Britain and France invaded the Suez Canal
Zone. On November 2, 1956, the Egyptian Government obstructed the Suez
Canal with sunken vessels and closed it to traffic.?

a. For another chronology of events see
Fry, The Suez Crisis, 1956, 15, 19, and 24
(Georgetown Institute for the Study of Diplo-
macy 1992). Among the events listed are
these:

Britain and France began military plan-
ning for an invasion of Egypt on August 2.
They informed the U.N. Security Council, on

September 12, that Egypt’s rejection of cer-
tain proposals constituted a threat to interna-
tional peace and security. The European ca-
nal pilots left Egypt on September 15. Israeli
forces attacked Egypt in Sinai on October 29.
Egypt sank ships in the canal, thereby block-
ing it, on November 4. On the following day
British and French paratroops were dropped
at the north end of the canal. On November 7
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On or about November 7, 1956, Beckmann, representing Transatlantic,
contacted Potosky, an employee of the United States Department of Agri-
culture, who appellant concedes was unauthorized to bind the Government,
requesting instructions concerning disposition of the cargo and seeking an
agreement for payment of additional compensation for a voyage around the
Cape of Good Hope. Potosky advised Beckmann that Transatlantic was
expected to perform the charter according to its terms, that he did not
believe Transatlantic was entitled to additional compensation for a voyage
around the Cape, but that Transatlantic was free to file such a claim.
Following this discussion, the CHRISTOS changed course for the Cape of
Good Hope and eventually arrived in Bandar Shapur on December 30,
1956.

Transatlantic’s claim is based on the following train of argument. The
charter was a contract for a voyage from a Gulf port to Iran. Admiralty
principles and practices, especially stemming from the doctrine of devia-
tion, require us to imply into the contract the term that the voyage was to
be performed by the “usual and customary’ route. The usual and custom-
ary route from Texas to Iran was, at the time of contract, via Suez, so the
contract was for a voyage from Texas to Iran via Suez. When Suez was
closed this contract became impossible to perform. Consequently, appel-
lant’s argument continues, when Transatlantic delivered the cargo by going
around the Cape of Good Hope, in compliance with the Government’s
demand under claim of right, it conferred a benefit upon the United States
for which it should be paid in quantum meruit.

The doctrine of impossibility of performance has gradually been freed
from the earlier fictional and unrealistic strictures of such tests as the
“implied term” and the parties’ “‘contemplation.” Page, The Development
of the Doctrine of Impossibility of Performance, 18 Mich.L.Rev. 589, 596
(1920). See generally 6 Corbin, Contracts §§ 1320-1372 (rev. ed. 1962); 6
Williston, Contracts §§ 1931-1979 (rev. ed. 1938). It is now recognized that
“ ‘A thing is impossible in legal contemplation when it is not practicable;
and a thing is impracticable when it can only be done at an excessive and
unreasonable cost.” ”’ Mineral Park Land Co. v. Howard, 172 Cal. 289, 293,
156 P. 458, 460, L.R.A.1916F, 1 (1916). Accord, Whelan v. Griffith Consum-
ers Company, D.C.Mun.App., 170 A.2d 229 (1961); Restatement, Contracts
§ 454 (1932); Uniform Commercial Code (U.L.A.) § 2-615, comment 3. The
doctrine ultimately represents the ever-shifting line, drawn by courts
hopefully responsive to commercial practices and mores, at which the
community’s interest in having contracts enforced according to their terms
is outweighed by the commercial senselessness of requiring performance.’
When the issue is raised, the court is asked to construct a condition of

(Middle East time) a cease-fire went into
effect.

1. While the impossibility issue rarely
arises, as it has here, in a suit to recover the
cost of an alternative method of performance,
compare Annot., 84 ALR.2d 12, 19 (1962),
there is nothing necessarily inconsistent in
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performance® based on the changed circumstances, a process which involves
at least three reasonably definable steps. First, a contingency—something
unexpected—must have occurred. Second, the risk of the unexpected occur-
rence must not have been allocated either by agreement or by custom.
Finally, occurrence of the contingency must have rendered performance
commercially impracticable.® Unless the court finds these three require-
ments satisfied, the plea of impossibility must fail.

The first requirement was met here. It seems reasonable, where no
route is mentioned in a contract, to assume the parties expected perfor-
mance by the usual and customary route at the time of contract.* Since the
usual and customary route from Texas to Iran at the time of contract® was
through Suez, closure of the Canal made impossible the expected method of
performance. But this unexpected development raises rather than resolves

2. Patterson, Constructive Conditions
in Contracts, 42 Colum.L.Rev. 903, 943-954
(1942).

3. Compare Uniform Commercial Code
§ 2-615(a), which provides that, in the ab-
sence of an assumption of greater liability,
delay or non-delivery by a seller is not a
breach if performance as agreed is made “im-
practicable” by the occurrence of a ‘“‘contin-
gency” the non-occurrence of which was a
““basic assumption on which the contract was
made.” To the extent this limits relief to
“unforeseen” circumstances, comment 1, see
the discussion below, and compare Uniform
Commercial Code § 2-614(1). There may be a
point beyond which agreement cannot go,
Uniform Commercial Code § 2-615, comment
8, presumably the point at which the obli-
gation would be “manifestly unreasonable,”
§ 1-102(3), in bad faith, § 1-203, or uncon-
scionable, § 2-302. For an application of
these provisions see Judge Friendly’s opinion
in United States v. Wegematic Corporation, 2
Cir., 360 F.2d 674 (1966).

4. Uniform Commercial Code § 2-614,
comment 1, states: “Under this Article, in
the absence of specific agreement, the normal
or usual facilities enter into the agreement
either through the circumstances, usage of
trade or prior course of dealing.” So long as
this sort of assumption does not necessarily
result in construction of a condition of perfor-
mance, it is idle to argue over whether the
usual and customary route is an “implied
term.” The issue of impracticability must
eventually be met. One court refused to im-
ply the Suez route as a contract term, but
went on to rule the contract had been “frus-
trated.” Carapanayoti & Co. Ltd. v. E.T.
Green Ltd., [1959] 1 Q.B. 131. The holding
was later rejected by the House of Lords.
Tsakiroglou & Co. Ltd. v. Noblee Thorl
G.m.b.H.,, [1960] 2 Q.B. 348.

5. The parties have spent considerable
energy in disputing whether the “usual and

customary’’ route by which performance was
anticipated is defined as of the time of con-
tract or of performance. If we were automati-
cally to treat the expected route as a condi-
tion of performance, this matter would be
crucial, and we would be compelled to choose
between unacceptable alternatives. If we as-
sume as a constructive condition the usual
and customary course always to mean the
one in use at the time of contract, any sub-
stantial diversion (we assume the diversion
would have to be substantial) would nullify
the contract even though its effect upon the
rights and obligations of the parties is insig-
nificant. Nor would it be desirable, on the
other hand, to assume performance is condi-
tioned on the availability of any usual and
customary route at the time of performance.
It may be that very often the availability of a
customary route at the time of performance
other than the route expected to be used at
the time of contract should result in denial of
relief under the impossibility theory; certain-
ly if no customary route is available at the
time of performance the contract is rendered
impossible. But the same customarily used
alternative route may be practicable in one
set of circumstances and impracticable in an-
other, as where the goods are unable to sur-
vive the extra journey. Moreover, the “time
of performance” is no special point in time; it
is every moment in a performance. Thus the
alternative route, in our case around the
Cape, may be practicable at some time during
performance, for example while the vessel is
still in the Atlantic Ocean, and impracticable
at another time during performance, for ex-
ample after the vessel has traversed most of
the Mediterranean Sea. Both alternatives,
therefore, have their shortcomings, and we
avoid choosing between them by refusing au-
tomatically to treat the usual and customary
route as of any time as a condition of perfor-
mance.
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the impossibility issue, which turns additionally on whether the risk of the
contingency’s occurrence had been allocated and, if not, whether perfor-
mance by alternative routes was rendered impracticable.®

Proof that the risk of a contingency’s occurrence has been allocated
may be expressed in or implied from the agreement. Such proof may also be
found in the surrounding circumstances, including custom and usages of
the trade. See 6 Corbin, supra, § 1339, at 394-397; 6 Williston, supra,
§ 1948, at 5457-5458. The contract in this case does not expressly condi-
tion performance upon availability of the Suez route. Nor does it specify
“via Suez” or, on the other hand, ‘“via Suez or Cape of Good Hope.”” Nor
are there provisions in the contract from which we may properly imply that
the continued availability of Suez was a condition of performance.® Nor is

6. In criticizing the ‘‘contemplation”
test for impossibility Professor Patterson
pointed out: ““ ‘Contemplation’ is appropriate
to describe the mental state of philosophers
but is scarcely descriptive of the mental state
of business men making a bargain. It seems
preferable to say that the promisee expects
performance by [the] means . .. the promisor
expects to (or which on the facts known to
the promisee it is probable that he will) use.
It does not follow as an inference of fact that
the promisee expects performance by only
that means. . ..”" Patterson, supra Note 2, at
947.

7. In Glidden Company v. Hellenic
Lines, Limited, 2 Cir., 275 F.2d 253 (1960),
the charter was for transportation of materi-
als from India to America ‘via Suez Canal or
Cape of Good Hope, or Panama Canal,” and
the court held performance was not ‘“‘frus-
trated.” In his discussion of this case, Profes-
sor Corbin states: “Except for the provision
for an alternative route, the defendant would
have been discharged, for the reason that the
parties contemplated an open Suez Canal as
a specific condition or means of perfor-
mance.” 6 Corbin, supra, § 1339, at 399 n.
57. Appellant claims this supports its argu-
ment, since the Suez route was contemplated
as usual and customary. But there is obvious-
ly a difference, in deciding whether a contract
allocates the risk of a contingency’s occur-
rence, between a contract specifying no route
and a contract specifying Suez. We think that
when Professor Corbin said, ‘“Except for the
provision for an alternative route,” he was
referring, not to the entire provision—‘‘via
Suez Canal or Cape of Good Hope” etc.—but
to the fact that an alternative route had been
provided for. Moreover, in determining what
Corbin meant when he said ‘‘the parties con-
templated an open Suez Canal as a specific
condition or means of performance,” consid-
eration must be given to the fact, recited by
Corbin, that in Glidden the parties were spe-
cifically aware when the contract was made
the Canal might be closed, and the promisee
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had refused to include a clause excusing per-
formance in the event of closure. Corbin’s
statement, therefore, is most accurately read
as referring to cases in which a route is
specified after negotiations reflecting the par-
ties’ awareness that the usual and customary
route might become unavailable. Compare
Held v. Goldsmith, 153 La. 598, 96 So. 272
(1919).

8. The charter provides that the vessel
is “in every way fitted for the voyage” (em-
phasis added), and the “P. & 1. Bunker Devi-
ation Clause” refers to ‘‘the contract voyage”
and the “direct and/or customary route.” Ap-
pellant argues that these provisions require
implication of a voyage by the direct and
customary route. Actually they prove only
what we are willing to accept—that the par-
ties expected the usual and customary route
would be used. The provisions in no way
condition performance upon nonoccurrence of
this contingency.

There are two clauses which allegedly
demonstrate that time is of importance in
this contract. One clause computes the remu-
neration “in steaming time”’ for diversions to
other countries ordered by the charterer in
emergencies. This proves only that the Unit-
ed States wished to reserve power to send the
goods to another country. It does not imply in
any way that either was in a rush about the
matter. The other clause concerns demurrage
and despatch. The charterer agreed to pay
Transatlantic demurrage of $1,200 per day
for all time in excess of the period agreed
upon for loading and unloading, and Transat-
lantic was to pay despatch of $600 per day for
any saving in time. Of course this provision
shows the parties were concerned about time,
see Gilmore & Black, The Law of Admiralty
§ 4-8 (1957), but the fact that they arranged
so minutely the consequences of any delay or
speedup of loading and unloading operates
against the argument that they were similar-
ly allocating the risk of delay or speed-up of
the voyage.
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there anything in custom or trade usage, or in the surrounding circum-
stances generally, which would support our constructing a condition of
performance. The numerous cases requiring performance around the Cape
when Suez was closed, see e.g., Ocean Tramp Tankers Corp. v. V/O
Sovfracht (The Eugenia), [1964] 2 Q.B. 226, and cases cited therein,
indicate that the Cape route is generally regarded as an alternative means
of performance. So the implied expectation that the route would be via
Suez is hardly adequate proof of an allocation to the promisee of the risk of
closure. In some cases, even an express expectation may not amount to a
condition of performance.® The doctrine of deviation supports our assump-
tion that parties normally expect performance by the usual and customary
route, but it adds nothing beyond this that is probative of an allocation of
the risk.™

If anything, the circumstances surrounding this contract indicate that
the risk of the Canal’s closure may be deemed to have been allocated to
Transatlantic. We know or may safely assume that the parties were aware,
as were most commercial men with interests affected by the Suez situation,
see The Eugenia, supra, that the Canal might become a dangerous area. No
doubt the tension affected freight rates, and it is arguable that the risk of
closure became part of the dickered terms. Uniform Commercial Code § 2-
615, comment 8. We do not deem the risk of closure so allocated, however.
Foreseeability or even recognition of a risk does not necessarily prove its
allocation.’* Compare Uniform Commercial Code § 2-615, Comment 1;
Restatement, Contracts § 457 (1932). Parties to a contract are not always
able to provide for all the possibilities of which they are aware, sometimes
because they cannot agree, often simply because they are too busy. More-

9. Uniform Commercial Code § 2- 60. This practice, properly qualified, see id.

614(1) provides: “Where without fault of ei-
ther party ... the agreed manner of delivery
... becomes commercially impracticable but
a commercially reasonable substitute is avail-
able, such substitute performance must be
tendered and accepted.” (Emphasis added.)
Compare Mr. Justice Holmes’ observation:
“You can give any conclusion a logical form.
You always can imply a condition in a con-
tract. But why do you imply it? It is because
of some belief as to the practice of the com-
munity or of a class, or because of some
opinion as to policy....” Holmes, The Path
of the Law, 10 Harv.L.Rev. 457, 466 (1897).

10. The deviation doctrine, drawn prin-
cipally from admiralty insurance practice, im-
plies into all relevant commercial instru-
ments naming the termini of voyages the
usual and customary route between those
points. 1 Arnould, Marine Insurance and Av-
erage § 376, at 522 (10th ed. 1921). Insur-
ance is cancelled when a ship unreasonably
“deviates” from this course, for example by
extending a voyage or by putting in at an
_irregular port, and the shipowner forfeits the
protection of clauses of exception which
might otherwise have protected him from his
common law insurer’s liability to cargo. See
Gilmore & Black, supra Note 8, § 2-6, at 59—

§ 3-41, makes good sense, since insurance
rates are computed on the basis of the im-
plied course, and deviations in the course
increasing the anticipated risk make the in-
surer’s calculations meaningless. Arnould, su-
pra, § 14, at 26. Thus the route, so far as
insurance contracts are concerned, is crucial,
whether express or implied. But even here,
the implied term is not inflexible. Reasonable
deviations do not result in loss of insurance,
at least so long as established practice is
followed. ... The doctrine’s only relevance,
therefore, is that it provides additional sup-
port for the assumption we willingly make
that merchants agreeing to a voyage between
two points expect that the usual and custom-
ary route between those points will be used.
The doctrine provides no evidence of an allo-
cation of the risk of the route’s unavailabili-
ty.

11. See Note, The Fetish of Impossibili-
ty in the Law of Contracts, 53 Colum.L.Rev.
94, 98 n. 23 (1953), suggesting that foresee-
ability is properly used “as a factor probative
of assumption of the risk of impossibility.”
(Emphasis added.)
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over, that some abnormal risk was contemplated is probative but does not
necessarily establish an allocation of the risk of the contingency which
actually occurs. In this case, for example, nationalization by Egypt of the
Canal Corporation and formation of the Suez Users Group did not neces-
sarily indicate that the Canal would be blocked even if a confrontation
resulted.’> The surrounding circumstances do indicate, however, a willing-
ness by Transatlantic to assume abnormal risks, and this fact should
legitimately cause us to judge the impracticability of performance by an
alternative route in stricter terms than we would were the contingency
unforeseen.

We turn then to the question whether occurrence of the contingency
rendered performance commercially impracticable under the circumstances
of this case. The goods shipped were not subject to harm from the longer,
less temperate Southern route. The vessel and crew were fit to proceed
around the Cape.’® Transatlantic was no less able than the United States to
purchase insurance to cover the contingency’s occurrence. If anything, it is
more reasonable to expect owner-operators of vessels to insure against the
hazards of war. They are in the best position to calculate the cost of
performance by alternative routes (and therefore to estimate the amount of
insurance required), and are undoubtedly sensitive to international trou-
bles which uniquely affect the demand for and cost of their services. The
only factor operating here in appellant’s favor is the added expense,
allegedly $43,972.00 above and beyond the contract price of $305,842.92, of
extending a 10,000 mile voyage by approximately 3,000 miles. While it may
be an overstatement to say that increased cost and difficulty of perfor-
mance never constitute impracticability, to justify relief there must be more
of a variation between expected cost and the cost of performing by an
available alternative than is present in this case, where the promisor can
legitimately be presumed to have accepted some degree of abnormal risk,
and where impracticability is urged on the basis of added expense alone.™

We conclude, therefore, as have most other courts considering related
issues arising out of the Suez closure, that performance of this contract was
not rendered legally impossible. Even if we agreed with appellant, its
theory of relief seems untenable. When performance of a contract is

12. Sources cited in the briefs indicate
formation of the Suez Canal Users Associa-
tion on October 1, 1956, was viewed in some

. quarters as an implied threat of force. See

N.Y. Times, Oct. 2, 1956, p. 1, col. 1, noting,
on the day the charter in this case was exe-
cuted, that ‘“Britain has declared her freedom
to use force as a last resort if peaceful meth-
ods fail to achieve a satisfactory settlement.”
Secretary of State Dulles was able, however,
to view the statement as evidence of the
canal users’ “dedication to a just and peace-
ful solution.” The Suez Problem 369-370
(Department of State Pub. 1956).

13. The issue of impracticability should
no doubt be “an objective determination of
whether the promise can reasonably be per-
formed rather than a subjective inquiry into
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the promisor’s capability of performing as
agreed.” Symposium, The Uniform Commer-
cial Code and Contract Law: Some Selected
Problems, 105 U.PaL.Rev. 836, 880, 887
(1957). Dealers should not be excused be-
cause of less than normal capabilities. But if
both parties are aware of a dealer’s limited
capabilities, no objective determination would
be complete without taking into account this
fact.

i4. See Uniform Commercial Code § 2
615, comment 4: “Increased cost alone does
not excuse performance unless the rise in
cost is due to some unforeseen contingency
which alters the essential nature of the per-
formance.” See also 6 Corbin, supra, § 1333;
6 Williston, supra, § 1952, at 5468.
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deemed impossible it is a nullity. In the case of a charter party involving
carriage of goods, the carrier may return to an appropriate port and unload
its cargo, The Malcolm Baxter, Jr., 277 U.S. 323 (1928), subject of course to
required steps to minimize damages. If the performance rendered has
value, recovery in quantum meruit for the entire performance is proper.
But here Transatlantic has collected its contract price, and now seeks
quantum meruit relief for the additional expense of the trip around the
Cape. If the contract is a nullity, Transatlantic’s theory of relief should
have been quantum meruit for the entire trip, rather than only for the
extra expense. Transatlantic attempts to take its profit on the contract, and
then force the Government to absorb the cost of the additional voyage.™
When impracticability without fault occurs, the law seeks an equitable
solution, see 6 Corbin, supra, § 1321, and quantum meruit is one of its
potent devices to achieve this end. There is no interest in casting the entire
burden of commercial disaster on one party in order to preserve the other’s
profit. Apparently the contract price in this case was advantageous enough
to deter appellant from taking a stance on damages consistent with its
theory of liability. In any event, there is no basis for relief.

NOTES

(1) Unexpected Events. “First, a contingency ... must have occurred.” So said
the court in stating three requirements for an excuse by reason of impossibility. A
seller that wants to be excused from delivering goods is unlikely to meet even this
first requirement simply by showing that its costs of producing the goods has spiked
upward. On inquiry, however, it may be possible to identify an unexpected event
underlying the increase of cost that is more likely to count as a contingency—
“something unexpected”’—than higher cost. If, for example, the seller is a miller
and supplier of lumber, and has encountered unusual cost in buying timber, it may
be possible to attribute the added cost to new environmental regulations, to a sharp
upswing in construction, or to the coincidence of vast forest fires. With respect to a
lumber-sale contract, which of these events is the most likely to count as a
contingency? As to which is the risk most likely have been allocated—“either by
agreement or by custom’’—to the seller?

(2) Impracticability and Risk. In response to an invitation from the Federal
Reserve Board, the Wegematic Corporation submitted the winning proposal for a
new computing system, which Wegematic described as “a truly revolutionary
system utilizing all of the latest technical advances.” Delivery was to be a year later.
After delays of nearly four months, Wegematic finally announced that it was
“impracticable to deliver the ... Computing System at this time.” After another
year, the Board succeeded in procuring comparable equipment elsewhere. When
sued by the United States, Wegematic argued that it was excused because it was
unable to achieve the revolutionary breakthrough that it had anticipated because of
“basic engineering difficulties’ that would have taken up to two years and a million
and a half dollars to correct, with success likely but not certain. The United States
prevailed. (In Transatlantic—Financing the court cited the decision in its footnote
3.)

15. The argument that the Uniform United States, 156 F.Supp. 719, 140 Ct.CL
Commercial Code requires the buyer to pay 508 (1957), relief was afforded for some of
the additional cost of performance by a com- the cost of delivering hay from a commercial-
mercially reasonable substitute was advanced ly unreasonable distance, but the suit was
and rejected in Symposium, supra Note 13, one in which the plaintiff had suffered losses
105 U.Pa.L Rev. at 884 n. 205. In Dillon v. far in excess of the relief given.
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Krell v. Henry.

In the Court of Appeal.
1903 July 13, 14, 15; Aug. 11
[1903] 2 K.B. 740

*740 Krell v. Henry.
Vaughan Williams L.J., Romer L.J. and Stirling L.J.
1903 July 13, 14, 15; Aug. 11.

Contract--Impossibility of Performance--Implied Condition--Necessary
Inference--Surrounding Circumstances--Substance of Contract--Coronation
Procession--Inference that Procession would pass.

By a contract in writing of June 20, 1902, the defendant agreed to hire from the plaintiff
a flat in Pall Mall for June 26 and 27, on which days it had been announced that the
coronation processions would take place and pass along Pall Mall. The contract contained no
express reference to the coronation processions, or to any other purpose for which the flat
was taken. A deposit was paid when the contract was entered into. As the processions did not
take place on the days originally fixed, the defendant declined to pay the balance of the
agreed rent:--

Held, (affirming the decision of Darling J.), from necessary inferemces drawn from
surrounding circumstances, recognised by both contracting parties, that the taking place of
the processions on the days originally fixed along the proclaimed route was regarded by both
contracting parties as the foundation of the contract; that the words imposing on the
defendant the obligation to accept and pay for the use of the flat for the days named, though
general and unconditional, were not used with reference to the possibility of the particular
contingency which afterwards happened, and consequently that the plaintiff was not entitled
to recover the balance of the rent fixed by the contract.

Taylor v. Caldwell, (1863) 3 B. & S. 826, discussed and applied.
APPEAL from a decision of Darling J.

The plaintiff, Paul Krell, sued the defendant, C. S. Henry, for 501., being the balance of
a sum of 751., for which the defendant had agreed to hire a flat at 56A, Pall Mall on the days
of June 26 and 27, for the purpose of viewing the processions to be held in connection with
the coronation of His Majesty. The defendant denied his liability, and counter-claimed for the
return of the sum of 251., which had been paid as a deposit, on the ground that, the
processions not having taken place owing to the serious illness of the King, there had been a
total failure of consideration for the contract entered into by him.
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The facts, which were not disputed, were as follows. The plaintiff on leaving the country
in March, 1902, left instructions *741 with his solicitor to let his suite of chambers at 56A,
Pall Mall on such terms and for such period (not exceeding six months) as he thought proper.
On June 17, 1902, the defendant noticed an announcement in the windows of the plaintiff's
flat to the effect that windows to view the coronation processions were to be let. The
defendant interviewed the housekeeper on the subject, when it was pointed out to him what a
good view of the processions could be obtained from the premises, and he eventually agreed
with the housekeeper to take the suite for the two days in question for a sum of 751.

On June 20 the defendant wrote the following letter to the plaintiff's solicitor:--

"I am in receipt of yours of the 18th instant, inclosing form of agreement for the suite of
chambers on the third floor at 56A, Pall Mall, which I have agreed to take for the two days,
the 26th and 27th instant, for the sum of 75I. For reasons given you I cannot enter into the
agreement, but as arranged over the telephone I inclose herewith cheque for 251. as deposit,
and will thank you to confirm to me that I shall have the entire use of these rooms during the
days (not the nights) of the 26th and 27th instant. You may rely that every care will be taken
of the premises and their contents. On the 24th inst. I will pay the balance, viz., 501., to
complete the 751. agreed upon."

On the same day the defendant received the following reply from the plaintiff's
solicitor:--

"I am in receipt of your letter of to-day's date inclosing cheque for 251. deposit on your
agreeing to take Mr. Krell's chambers on the third floor at 56A, Pall Mall for the two days,
the 26th and 27th June, and I confirm the agreement that you are to have the entire use of
these rooms during the days (but not the nights), the balance, 50l., to be paid to me on
Tuesday next the 24th instant."

The processions not having taken place on the days originally appointed, namely, June 26 and
27, the defendant declined to pay the balance of 501. alleged to be due from him under the
contract in writing of June 20 constituted by the above two letters. Hence the present action.

*742 Darling J., on August 11, 1902, held, upon the authority of Taylor v. Caldwell
[FN1] and The Moorcock [FN2], that there was an implied condition in the contract that the
procession should take place, and gave judgment for the defendant on the claim and
counter-claim.

FN1 3 B. & S. 826.
FN2 (1889) 14 P. D. 64.
The plaintiff appealed.

Spencer Bower, K.C., and Holman Gregory, for the plaintiff. In the contract nothing is
said about the coronation procession, but it is admitted that both parties expected that there
would be a procession, and that the price to be paid for the rooms was fixed with reference to
the expected procession. Darling J. held that both the claim and the counter-claim were
governed by Taylor v. Caldwell [FN3], and that there was an implied term in the contract that
the procession should take place. It is submitted that the learned judge was wrong. If he was
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right, the result will be that in every case of this kind an unremunerated promisor will be in
effect an insurer of the hopes and expectations of the promisee.

FN3 3 B. & S. 826.

Taylor v. Caldwell [FN4] purports to be founded on two passages in the Digest. But
other passages in the Digest are more directly in point, and shew that the implied condition is
that there shall not be a physical extinction of the subject-matter of the contract.

FN4 3 B. & S. 826.

[VAUGHAN WILLIAMS L.J. The English cases have extended the doctrine of the
Digest.]

The limits of the extension are -- (1.) the not coming into being of a thing which was not
in existence at the date of the contract; (2.) the case of a thing, e.g., a ship, or a person in a
contract for personal service, being incapacitated from doing the work intended. In order that
the person who has contracted to pay the price should be excused from doing so, there must
be (1.) no default on his part; (2.) either the physical extinction or the not coming into
existence of the subject-matter of the contract; (3.) the performance of the contract must have
been thereby rendered impossible. v

In the present case there has been no default on the part of *743 the defendant. But there
has been no physical extinction of the subject-matter, and the performance of the contract
was quite possible. Rule 1, laid down in Taylor v. Caldwell [FN5], and not rule 3, is the rule
that regulates this case. Rule 1 is directly in the plaintiff's favour, for here the contract was
positive and absolute. In that case the music hall which was the subject of the contract had
been burnt down, so that performance of the contract by either party had become impossible.

FN5 3 B. & S. at p. 833.
[VAUGHAN WILLIAMS L.J. referred to Wright v. Hall. [FN6]]
FN6 (1858) E. B. & E. 746.

The cases which will be relied on for the defendant are all distinguishable from the
present case. Appleby v. Myers [FN7], Boast v. Firth [FN8], Baily v. De Crespigny [FN9],
Howell v. Coupland [FN10], and Nickoll v. Ashton [FN11] are all distinguishable from the
present case, in which two of the necessary elements do not exist.

FN7 (1867) L. R. 2 C. P. 651.

FN8 (1868) L. R. 4 C. P. 1.

FN9 (1869) L. R. 4 Q. B. 180.
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FN10 (1876) 1 Q. B. D. 258.
FN11[1901] 2 K. B. 126.

There are a number of authorities in favour of the plaintiff, such as Paradine v. Jane
[FN12]; Barker v. Hodgson [FN13]; Marquis of Bute v. Thompson [FN14]; Hills v. Sughrue
[FN15]; Brown v. Royal Insurance Co. [FN16] These cases were all anterior to Taylor v.
Caldwell. [FN17] There are other cases subsequent to Taylor v. Caldwell [FN18], such as
Kennedy v. Panama, &c., Mail Co. [FN19]; In re Arthur [FN20]; The Moorcock. [FN21]

FN12 (1646) Al. 26.
FN13 (1814) 3 M. & S. 267; 15 R. R. 485.
FN14 (1844) 13 M. & W. 487.

FN15 (1846) 15 M. & W. 253.

FN16 (1859) 1 E. & E. 853.

FN17 3 B. & S. 826.

FN18 3 B. & S. 826.

FN19 (1867) L. R. 2 Q. B. 580.

FN20 (1880) 14 Ch. D. 603.

FN21 14 P. D. 64.

The real question is, What was the position of the parties on June 20, and what was the
contract then entered into between them? The right possessed by the plaintiff on that day was
the right of looking out of the window of the room, with the opportunity of seeing the
procession from that window; the only sale to the defendant was of such right as the plaintiff
had, and that was all that the plaintiff was parting with by the contract. There was, of course,
the risk that the procession, *744 the anticipation of which gave the room a marketable value,
might, from some cause or other, never take place; but that risk passed to the defendant by
the contract. On entering into the contract with the defendant the plaintiff put it out of his
power to let the room to any one else: he passed the right and the risk at the same time. No
implied condition can be imported into the contract that the object of it shall be attained.
There can be no implied condition that the defendant shall be placed in the actual position of
seeing the procession. This case is closely analogous to that of London Founders' Association,
Limited v. Clarke [FN22], where it was held that in a contract for the sale of shares in a
company there was no implied covenant that the purchaser should be put into the status of a
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shareholder by registration. So in Turner v. Goldsmith [FN23], where the defendant
contracted to employ the plaintiff for a fixed term as agent in a business which he, the
defendant, ultimately abandoned before the expiration of the term, it was held that there was
no implied condition for the continued existence of the business, and accordingly the plaintiff
was held entitled to damages for breach of contract. And that was so although part of the res
had perished; here no part of the res had perished. The rule is that the Court will not imply
any condition in a contract except in case of absolute necessity: Hamlyn v. Wood. [FN24] No
doubt, under the Sale of Goods Act, 1893 (56 & 57 Vict. c. 71), s. 7, where the specific goods,
the subject of the contract, perish, the contract is gone; but this is not a case of that kind. And
s. 14 enacts that, unless specified, no implied warranty or condition as to the quality or
fitness of the goods supplied under a contract shall be imported. Ashmore v. Cox [FN25] is
an authority in favour of the plaintiff, for it was there held that a buyer under a contract took
the risk of the performance of the contract being rendered impossible by unforeseen
circumstances.

FN22 (1888) 20 Q. B. D. 576, 579, 580, 582.

FN23 [1891] 1 Q. B. 544, 548, 551.

FN24 [1891] 2 Q. B. 488, 491-2.

FN25[1899] 1 Q. B. 436, 441.

Blakeley v. Muller [FN26] is also in the plaintiff's favour to the extent of the counter-claim.
FN26 (1903) 88 L. T. 90; 67 J. P. 51; post, p. 760 (note).

*745 [Duke, K.C. The defendant abandons his counter-claim for 251., so that the sole
question is as to his liability for the 501.]

Upon the main question, then, it is submitted that both the decision in Blakeley v.
Muller [FN27] and of Darling J. in the present case are opposed to the principle of Taylor v.
Caldwell. [FN28] The contract here is absolute, and the defendant has not, as he might have
done, guarded himself against the risk by suitable words.

FN27 88 L. T.90; 67 J. P. 51.
FN28 3 B. & S. 826.
Then, if it is said that this was a mere licence to use the room and therefore revocable as

not being under seal, it has now been decided that even if such a licence is revoked an action
is still maintainable for breach of contract: Kerrison v. Smith. [FN29]

FN29 [1897] 2 Q. B. 445.
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In conclusion it is submitted that the Court cannot imply an express condition that the
procession should pass. Nothing should be implied beyond what was necessary to give to the
contract that efficacy which the parties intended at the time. There is no such necessity here;
in fact, the inference is the other way, for money was paid before the days specified; which
shews that the passing of the procession did not really constitute the basis of the contract,
except in a popular sense. The truth is that each party had an expectation, no doubt; but the
position is simply this: one says, "Will you take the room?" and the other says, "Yes." That is
all. The contract did nothing more than give the defendant the opportunity of seeing whatever
might be going on upon the days mentioned.

Duke, K.C., and Ricardo, for the defendant. The question is, What was the bargain? The
defendant contends that it was a bargain with an implied condition that the premises taken
were premises in front of which a certain act of State would take place by Royal
Proclamation. A particular character was thus impressed upon the premises; and when that
character ceased to be impressed upon them the contract was at an end. It is through nobody's
fault, but through an unforeseen misfortune that the premises lose that character. The price
agreed to be paid must be regarded: it is equivalent to *746 many thousands a year. What
explanation can be given of that, except that it was agreed to be paid for the purpose of
enabling the defendant to see the procession? It was the absolute assumption of both parties
when entering into the contract that the procession would pass.

The principle of Taylor v. Caldwell [FN30] - namely, that a contract for the sale of a
particular thing must not be construed as a positive contract, but as subject to an implied
condition that, when the time comes for fulfilment, the specified thing continues to exist -
exactly applies. The certainty of the coronation and consequent procession taking place was
the basis of this contract. Both parties bargained upon the happening of a certain event the
occurrence of which gave the premises a special character with a corresponding value to the
defendant; but as the condition failed the premises lost their adventitious value. There has
been such a change in the character of the premises which the plaintiff agreed the defendant
should occupy as to deprive them of their value. When the premises become unfit for the
purpose for which they were taken the bargain is off: Taylor v. Caldwell [FN31], the principle
of which case was adopted by the Court of Appeal in Nickoll v. Ashton. [FN32] What was in
contemplation here was not that the defendant should merely go and sit in the room, but that
he should see a procession which both parties regarded as an inevitable event. There was an
implied warranty or condition founded on the presumed intention of the parties, and upon
reason: The Moorcock. [FN33] No doubt the observations of the Court in that case were
addressed to a totally different subject-matter, but the principle laid down was exactly as
stated in Taylor v. Caldwell [FN34] and Nickoll v. Ashton. [FN35] In Hamlyn v. Wood
[FN36] it was held that in a contract there must be a reasonable implication in order to give
the transaction such efficacy as both parties intended it to have, and that without such
implication the consideration would fail. In the case of a demise, collateral bargains do not
arise; but here *747 there is an agreement, and what has to be done is to ascertain the
meaning and intention the parties had in entering into it.

FN30 3 B. & S. 826.
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FN31 3 B. & S. at p. 832.
FN32 [1901] 2 K. B. 126, 137.
FN33 14 P. D. 64, 68.

FN34 3 B. & S. 826.

FN35 [1901] 2 K. B. 126.
FN36 [1891] 2 Q. B. 488.

[STIRLING L.J. In Appleby v. Myers [FN37] there was a contract to supply certain
machinery to a building, but before the completion of the contract the building was burnt
down; and it was held that both parties were excused from performance of the contract.]

FN37 L. R. 2 C. P. 651.

In that case the contract had been partly performed; but the defendant's case is stronger
than that. When, as here, the contract is wholly executory and the subject-matter fails, the
contract is at an end.

[STIRLING L.J. In Baily v. De Crespigny [FN38], where the performance of a covenant
was rendered impossible by an Act of Parliament, it was held that the covenantor was
discharged.

FN38 L. R. 4 Q. B. 180.

VAUGHAN WILLIAMS L.J. In Howell v. Coupland [FN39] the contract was held to be
subject to an implied condition that the parties should be excused if performance became
impossible through the perishing of the subject-matter.]

FN39 1 Q. B. D. 258.

That applies here: it is impossible for the plaintiff to give the defendant that which he
bargained for, and, therefore, there is a total failure of consideration.
To sum up, the basis of the contract is that there would be a procession - that is to say, it is a
contract based upon a certain thing coming into existence: there is a condition precedent that
there shall be a procession. But for the mutual expectation of a procession upon the days
mentioned there would have been no contract whatever. The basis of the contract was also the
continuance of a thing in a certain condition; for on June 20 the rooms were capable of being
described as a place from which to view a procession on two particular days; whereas when
those days arrived the rooms were no longer capable of being so described.
Holman Gregory replied.

—-158-



Cur. adv. vult.

Aug. 11. VAUGHAN WILLIAMS L.J.

read the following written judgment:--

The real question in this case is the extent *748 of the application in English law of the
principle of the Roman law which has been adopted and acted on in many English decisions,
and notably in the case of Taylor v. Caldwell. [FN40] That case at least makes it clear that
"where, from the nature of the contract, it appears that the parties must from the beginning
have known that it could not be fulfilled unless, when the time for the fulfilment of the
contract arrived, some particular specified thing continued to exist, so that when entering
into the contract they must have contemplated such continued existence as the foundation of
what was to be done; there, in the absence of any express or implied warranty that the thing
shall exist, the contract is not to be considered a positive contract, but as subject to an
implied condition that the parties shall be excused in case, before breach, performance
becomes impossible from the perishing of the thing without default of the contractor." Thus
far it is clear that the principle of the Roman law has been introduced into the English law.
The doubt in the present case arises as to how far this principle extends. The Roman law dealt
with obligationes de certo corpore. Whatever may have been the limits of the Roman law, the
case of Nickoll v. Ashton [FN41] makes it plain that the English law applies the principle not
only to cases where the performance of the contract becomes impossible by the cessation of
existence of the thing which is the subject-matter of the contract, but also to cases where the
event which renders the contract incapable of performance is the cessation or non-existence
of an express condition or state of things, going to the root of the contract, and essential to its
performance. It is said, on the one side, that the specified thing, state of things, or condition
the continued existence of which is necessary for the fulfilment of the contract, so that the
parties entering into the contract must have contemplated the continued existence of that
thing, condition, or state of things as the foundation of what was to be done under the
contract, is limited to things which are either the subject-matter of the contract or a condition
or state of things, present or anticipated, which is expresssly *749 mentioned in the contract.
But, on the other side, it is said that the condition or state of things need not be expressly
specified, but that it is sufficient if that condition or state of things clearly appears by
extrinsic evidence to have been assumed by the parties to be the foundation or basis of the
contract, and the event which causes the impossibility is of such a character that it cannot
reasonably be supposed to have been in the contemplation of the contracting parties when the
contract was made. In such a case the contracting parties will not be held bound by the
general words which, though large enough to include, were not used with reference to a
possibility of a particular event rendering performance of the contract impossible. I do not
think that the principle of the civil law as introduced into the English law is limited to cases
in which the event causing the impossibility of performance is the destruction or
non-existence of some thing which is the subject-matter of the contract or of some condition
or state of things expressly specified as a condition of it. I think that you first have to
ascertain, not necessarily from the terms of the contract, but, if required, from necessary
inferences, drawn from surrounding circumstances recognised by both contracting parties,
what is the substance of the contract, and then to ask the question whether that substantial
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contract needs for its foundation the assumption of the existence of a particular state of
things. If it does, this will limit the operation of the general words, and in such case, if the
contract becomes impossible of performance by reason of the non-existence of the state of
things assumed by both contracting parties as the foundation of the contract, there will be no
breach of the contract thus limited. Now what are the facts of the present case? The contract
is contained in two letters of June 20 which passed between the defendant and the plaintiff's
agent, Mr. Cecil Bisgood. These letters do not mention the coronation, but speak merely of
the taking of Mr. Krell's chambers, or, rather, of the use of them, in the daytime of June 26
and 27, for the sum of 751., 251. then paid, balance 501. to be paid on the 24th. But the
affidavits, which by agreement between the parties are to be taken as stating the facts of the
case, shew that the plaintiff exhibited on his *750 premises, third floor, 56A, Pall Mall, an
announcement to the effect that windows: to view the Royal coronation procession were to be
let, and that the defendant was induced by that announcement to apply to the housekeeper on
the premises, who said that the owner was willing to let the suite of rooms for the purpose of
seeing the Royal procession for both days, but not nights, of June 26 and 27. In my judgment
the use of the rooms was let and taken for the purpose of seeing the Royal procession. It was
not a demise of the rooms, or even an agreement to let and take the rooms. It is a licence to
use rooms for a particular purpose and none other. And in my judgment the taking place of
those processions on the days proclaimed along the proclaimed route, which passed 56A, Pall
Mall, was regarded by both contracting parties as the foundation of the contract; and I think
that it cannot reasonably be supposed to have been in the contemplation of the contracting
parties, when the contract was made, that the coronation would not be held on the proclaimed
days, or the processions not take place on those days along the proclaimed route; and I think
that the words imposing on the defendant the obligation to accept and pay for the use of the
rooms for the named days, although general and unconditional, were not used with reference
to the possibility of the particular contingency which afterwards occurred. It was suggested
in the course of the argument that if the occurrence, on the proclaimed days, of the
coronation and the procession in this case were the foundation of the contract, and if the
general words are thereby limited or qualified, so that in the event of the non-occurrence of
the coronation and procession along the proclaimed route they would discharge both parties
from further performance of the contract, it would follow that if a cabman was engaged to
take some one to Epsom on Derby Day at a suitable enhanced price for such a journey, say
101., both parties to the contract would be discharged in the contingency of the race at Epsom
for some reason becoming impossible; but I do not think this follows, for I do not think that
in the cab case the happening of the race would be the foundation of the contract. No doubt
the purpose of the engager would be to go to see the Derby, and the price would be
proportionately high; but the cab had *751 no special qualifications for the purpose which led
to the selection of the cab for this particular occasion. Any other cab would have done as well.
Moreover, I think that, under the cab contract, the hirer, even if the race went off, could have
said, "Drive me to Epsom; I will pay you the agreed sum; you have nothing to do with the
purpose for which I hired the cab," and that if the cabman refused he would have been guilty
of a breach of contract, there being nothing to qualify his promise to drive the hirer to Epsom
on a particular day. Whereas in the case of the coronation, there is not merely the purpose of
the hirer to see the coronation procession, but it is the coronation procession and the relative
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position of the rooms which is the basis of the contract as much for the lessor as the hirer;
and I think that if the King, before the coronation day and after the contract, had died, the
hirer could not have insisted on having the rooms on the days named. It could not in the cab
case be reasonably said that seeing the Derby race was the foundation of the contract, as it
was of the licence in this case. Whereas in the present case, where the rooms were offered
and taken, by reason of their peculiar suitability from the position of the rooms for a view of
the coronation procession, surely the view of the coronation procession was the foundation of
the contract, which is a very different thing from the purpose of the man who engaged the cab
- namely, to see the race - being held to be the foundation of the contract. Each case must be
judged by its own circumstances. In each case one must ask oneself, first, what, having
regard to all the circumstances, was the foundation of the contract? Secondly, was the
performance of the contract prevented? Thirdly, was the event which prevented the
performance of the contract of such a character that it cannot reasonably be said to have been
in the contemplation of the parties at the date of the contract? If all these questions are
answered in the affirmative (as I think they should be in this case), I think both parties are
discharged from further performance of the contract. I think that the coronation procession
was the foundation of this contract, and that the non-happening of it prevented the
performance of the contract; and, secondly, I think that the *752 non-happening of the
procession, to use the words of Sir James Hannen in Baily v. De Crespigny [FN42}, was an
event "of such a character that it cannot reasonably be supposed to have been in the
contemplation of the contracting parties when the contract was made, and that they are not to
be held bound by general words which, though large enough to include, were not used with
reference to the possibility of the particular contingency which afterwards happened.” The
test seems to be whether the event which causes the impossibility was or might have been
anticipated and guarded against. It seems difficult to say, in a case where both parties
anticipate the happening of an event, which anticipation is the foundation of the contract, that
either party must be taken to have anticipated, and ought to have guarded against, the event
which prevented the performance of the contract. In both Jackson v. Union Marine Insurance
Co. [FN43] and Nickoll v. Ashton [FN44] the parties might have anticipated as a possibility
that perils of the sea might delay the ship and frustrate the commercial venture: in the former
case the carriage of the goods to effect which the charterparty was entered into; in the latter
case the sale of the goods which were to be shipped on the steamship which was delayed. But
the Court held in the former case that the basis of the contract was that the ship would arrive
in time to carry out the contemplated commercial venture, and in the latter that the steamship
would arrive in time for the loading of the goods the subject of the sale. I wish to observe
that cases of this sort are very different from cases where a contract or warranty or
representation is implied, such as was implied in The Moorcock [FN45], and refused to be
implied in Hamlyn v. Wood. [FN46] But The Moorcock [FN47] is of importance in the
present case as shewing that whatever is the suggested implication - be it condition, as in this
case, or warranty or representation - one must, in judging whether the implication ought to be
made, look not only at the words of the contract, but also at the surrounding facts and the
knowledge of the parties of those facts. There seems to me to be ample *753 authority for
this proposition. Thus in Jackson v. Union Marine Insurance Co. [FN48], in the Common
Pleas, the question whether the object of the voyage had been frustrated by the delay of the
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ship was left as a question of fact to the jury, although there was nothing in the charterparty
defining the time within which the charterers were to supply the cargo of iron rails for San
Francisco, and nothing on the face of the charterparty to indicate the importance of time in
the venture; and that was a case in which, as Bramwell B. points out in his judgment at p. 148,
Taylor v. Caldwell [FN49] was a strong authority to support the conclusion arrived at in the
judgment - that the ship not arriving in time for the voyage contemplated, but at such time as
to frustrate the commercial venture, was not only a breach of the contract but discharged the
charterer, though he had such an excuse that no action would lie. And, again, in Harris v.
Dreesman [FN50] the vessel had to be loaded, as no particular time was mentioned, within a
reasonable time; and, in judging of a reasonable time, the Court approved of evidence being
given that the defendants, the charterers, to the knowledge of the plaintiffs, had no control
over the colliery from which both parties knew that the coal was to come; and that, although
all that was said in the charterparty was that the vessel should proceed to Spital Tongue's
Spout (the spout of the Spital Tongue's Colliery), and there take on board from the freighters.
a full and complete cargo of coals, and five tons of coke, and although there was no evidence
to prove any custom in the port as to loading vessels in turn. Again it was held in Mumford v.
Gething [FNS51] that, in construing a written contract of service under which A. was to enter
the employ of B., oral evidence is admissible to shew in what capacity A. was to serve B. See
also Price v. Mouat. [FN52] The rule seems to be that which is laid down in Taylor on
Evidence, vol. ii. s. 1082: "It may be laid down as a broad and distinct rule of law that
extrinsic evidence of every material fact which will enable the Court to ascertain the nature
and qualities of the subject-matter of the instrument, or, in other words, to identify the *754
persons and things to which the instrument refers, must of necessity be received.” And Lord
Campbell in his judgment says: "I am of opinion that, when there is a contract for the sale of
a specific subject-matter, oral evidence may be received, for the purpose of shewing what
that subject-matter was, of every fact within the knowledge of the parties before and at the
time of the contract." See per Campbell C.J., Macdonald v. Longbottom. [FN53] It seems to
me that the language of Willes J. in Lloyd v. Guibert [FN54] points in the same direction. I
myself am clearly of opinion that in this case, where we have to ask ourselves whether the
object of the contract was frustrated by the non-happening of the coronation and its
procession on the days proclaimed, parol evidence is admissible to shew that the subject of
the contract was rooms to view the coronation procession, and was so to the knowledge of
both parties. When once this is established, I see no difficulty whatever in the case. It is not
essential to the application of the principle of Taylor v. Caldwell [FN55] that the direct
subject of the contract should perish or fail to be in existence at the date of performance of
the contract. It is sufficient if a state of things or condition expressed in the contract and
essential to its performance perishes or fails to be in existence at that time. In the present
case the condition which fails and prevents the achievement of that which was, in the
contemplation of both parties, the foundation of the contract, is not expressly mentioned
either as a condition of the contract or the purpose of it; but I think for the reasons which I
have given that the principle of Taylor v. Caldwell [FN56] ought to be applied. This disposes
of the plaintiff's claim for 501. unpaid balance of the price agreed to be paid for the use of the
rooms. The defendant at one time set up a cross-claim for the return of the 251. he paid at the
date of the contract. As that claim is now withdrawn it is unnecessary to say anything about it.
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I have only to add that the facts of this case do not bring it within the principle laid down in
Stubbs v. Holywell Ry. Co. [FN57]; that in the case of contracts falling directly within the
rule of *755 Taylor v. Caldwell [FN58] the subsequent impossibility does not affect rights
already acquired, because the defendant had the whole of June 24 to pay the balance, and the
public announcement that the coronation and processions would not take place on the
proclaimed days was made early on the morning of the 24th, and no cause of action could
accrue till the end of that day. I think this appeal ought to be dismissed.

FN40 3 B. & S. 826.

FN41 [1901] 2 K. B. 126.

FN42 L. R. 4 Q. B. 185.

FN43 (1873) L. R. 8 C. P. 572.

FN44 [1901] 2 K. B. 126.

FN45 14 P. D. 64.

FN46 [1891] 2 Q. B. 488.

" FN47 14 P. D. 64.

FN48 L. R. 8 C. P. 572; (1874) 10 C. P. 125; 42 L. J. (C.P.) 284.

FN49 3 B. & S. 826.

FN50 (1854) 23 L. J. (Ex.) 210.

FN51 (1859) 7 C. B. (N.S.) 305.

FN52 (1862) 11 C. B. (N.S.) 508.

FNS53 (1859) 1 E. & E. 977, at p. 983.

FN54 (1865) 35 L. J. (Q.B.) 74, 75.

FNS55 3 B. & S. 826.

FN56 3 B. & S. 826.

FN57 (1867) L. R. 2 Ex. 311.
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FN58 3 B. & S. 826.
ROMER L.J.

With some doubt I have also come to the conclusion that this case is governed by the
principle on which Taylor v. Caldwell [FN59] was decided, and accordingly that the appeal
must be dismissed. The doubt I have felt was whether the parties to the contract now before
us could be said, under the circumstances, not to have had at all in their contemplation the
risk that for some reason or other the coronation processions might not take place on the days
fixed, or, if the processions took place, might not pass so as to be capable of being viewed
from the rooms mentioned in the contract; and whether, under this contract, that risk was not
undertaken by the defendant. But on the question of fact as to what was in the contemplation
of the parties at the time, I do not think it right to differ from the conclusion arrived at by
Vaughan Williams L.J., and (as I gather) also arrived at by my brother Stirling. This being so,
I concur in the conclusions arrived at by Vaughan Williams L.J. in his judgment, and I do not
desire to add anything to what he has said so fully and completely.

FN59 3 B. & S. 826.

STIRLING L.J.

said he had had an opportunity of reading the judgment delivered by Vaughan Williams L.J.,
with which he entirely agreed. Though the case was one of very great difficulty, he thought it
came within the principle of Taylor v. Caldwell. [FN60]

FN60 3 B. & S. 826.

Appeal dismissed. (W. C. D.)
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.After holding a-hearing ‘on the petition
to vacate the earlier decree dispensing with
the necessity for the pétitioner’s consent to
the adoption of her sonm, the judge en-
dorsed on :the petition; . ‘Denied after
hearing (W:lson, J) December 3, 1971.”
As a result of that endorsement, a final
decree should have been entered dismissing
the petition. Neither the record on appeal
nor our copy of the Probate:Court docket
entries in-the case indicates that such a de-
cree-was ever - entered... Nevertheless, -on
December ‘9, 1971, the petitioner filed a
claim of appeal from “a decree of the Pro-
bate . Court . . + -on the 3rd day of
December, 1971, whereby .said Court denied
her Petition To Vacate Decree To Estab-
lish Consent to Adoptlon " Therefore, if,
noththstandmg the “state of the record, a
final decree was entered dlsm1551ng the pe-
tinon, the decree is affirmed. However,
if, in fact, no such decree was entered, the
parties havmg prosecutcd thxs appeal as
though one had been entered a final de-
cree shall be entered dismissing the peti-
‘tion and ‘the’ petrtxoner shall have no fur—

<’ther rxght of appeal therefrom '

By her petltxon before the' singfe’ Justlce
of "this court the petitioner sought leave,
under G.L. ¢. ‘210, § 11, to appeal from the
deécree allowing the adoption of her son so
that ‘she ‘might raise the same question
‘which she 'has since raised and litigated in
the Probate Court, viz,, whether her con-
sent ‘was essential to the validity of the
adoption. The adverse decision of the
Probate Court :on . that ' question  having
been affirmed above in this opinion, a fi-
nal ‘decree .is to be ‘entered by the single
justxce dnsmlssmg the petition which was
the subject of the reservatton and report to

thrs court.
" So ordered. "

3 have been diluted further with the '

: amendment of Section 8A. The efforts

. of. the legislature in enacting the many .
o amendments to the adoptlon consent pro-

vislons indlcate that it recogmzea that

- Alice SULLIVAN -
v. .
James H. O'CONNOR,

Supreme Judicial Court of Massachusetts
Suffolk. .

 Argued March 6,073, -
Decided May 9, 1973.

Professional entertainer filed two-
count declaration against plastic _surgeon
seeking to recover for breach of contract
in respect to operation on plaintiff's nose
and for malpractice. The Superior Court,
Brogna, J., rendered judgment  for plain-
tiff, and exceptions were taken, The Su-
preme Jud:cral Court, Kaplan, J., held that
as damages for surgeon's breach of con-
tract to perform two plastlc surgery opera-
tions on professional entertainer’s nose and
to thereby enhance her beauty and improve

her. appearance entertainer was not con-

fined to recovery of out-of-pocket expendl—
tures but was entitled to recover for wors-
ening of her condition, which involved a
mental ailment, and for pain and suffering
and mental distress involved in a third op-
erat:on, ‘in absence of clmm for pam and
suffering connected with first two opera-
tions contemplated by agreement or the
whole difference in value between present

and promised condition, aforementioned el-

ements were c0mpensable on elther an ex-
pectancy or reliance basxs

‘Plaintiff’s exceptions warved defend-
ant s exceptnons ovcrruled :

l. éhyalctane and éurgoans e=I4l(3), ls(aj

Causes of action for breach of physi-
cian’s- agreement to effect a cure or -to

bring about a given result are considered

.adoptions should be permitted when they.
are .for the best interests of . the child,
and that any obstacle impeding such an
adopﬁon should be removed P i
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suspect; clear proof is required before re-
covery for alleged breach of such an
agreement is warranted.

2. Damages €217

Standard measures of recovery for
breach of contract include “compensatory”
or “expectancy” damages, that is, an
amount intended to put plaintiff in the po-
sition he would have been in if the con-
tract had been performed, or presumably,
at plaintiff’s election, “restitution” dam-
ages, that is, an amount corresponding to
any benefit conferred by plaintiff on de-
fendant in performance of the contract dis-
rupted by the defendant’s breach.

3. Physiclans and Surgeons €=18(¢I1)

' Where, by reason of an operation, a
patient, seeking to recover from physician
for breach of contract to effect a cure or
bring about a given result, was put to more
pain than he would have had to endure had
the doctor performed as promised, patient
should be compensated for that difference
as a proper part of his expectancy recov-
ery.

4. Contracts €=328(1)

It is no defense to breach of contract
that the promisor acted innocently and
‘without neghgence

§. Physicians and Surgeons €&=18(1()

As damages for surgeon’s breach of
contract to perform two plastic surgery op-
erations on professional entertainer’s nose
.and to thereby enhance her beauty and im-
prove her appearance entertainer was not
confined to recovery of out-of-pocket ex-
penditures but was also entitled to recover
for worsening of her condition, which in-
volved a mental ailment, and for pain and
suffering and mental distress involved in a
third operation; in absence of claim for
pain and suffering connected with first
two operations contemplated by agreement
or the whole difference in value between
present and promised condition, aforemen-
tioned elements were compensable on ei-
ther an expectancy or reliance basis.

296 NORTH EASTERN REPORTER, 24 SERIES

-John F. Finnerty, Boston, for defendant.

" Francis C. Newton, Jr, Boston, for
plaintiff.

~ Before TAURO, C. J., and REARDON,
QUIRICO, KAPLAN and WILKINS, JJ.

KAPLAN, Justice.

The plaintiff patient secured a jury ver-
dict of $13,500 against the defendant sur-
geon for breach of contract in respect to
an operation upon the plaintiff’s nose.
The substituted consolidated bill of excep-
tions presents questions about the correct-
ness of the judge’s instructions on the is-
sue of damages :

The declaration was in two counts. In
the first count, the plaintiff alleged that
she, as patient, entered into a contract with
the defendant, a surgeon, wherein the de-
fendant promised to perform plastic sur-
gery on her nose and thereby to enhance
her beauty and improve her appearance;
that he performed the surgery but failed to
achieve the promised result; rather the re-
sult of the surgery was to disfigure and
deform her nose, to cause her pain in body
and mind, and to subject her to other dam-
age and expense. The second count, based
on the same transaction, was in the con-
ventional form for malpractice, charging
that the defendant had been guilty of neg-
ligence in performing the surgery. An-
swering, the defendant entered a general
denial.

On the plaintiff’'s demand, the case was
tried by jury. At the close of the evi-
dence, the judge put to the jury, as special
questions, the issues of liability under the
two counts, and instructed them according-
ly. The jury returned a verdict for the
plaintiff on the contract count, and for the
defendant on the negligence count. The
judge then instructed the jury on the issue
of damages,

As background to the instructions and
the parties’ exceptions, we mention certain
facts as the jury could find them. The
plaintiff was a professional entertainer,
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and this was known to the defendant. The
agreement was as alleged in the declara-
tion. More particilarly, judging from ex-
hibits, the ‘plaintiff's - nose had been
straight, but long and prominent; the de-
fendant undertook by two operations to re-
duce its prominence and somewhat to
shorten it, thus making it more pleasing in
relation to the plaintiff’s other features.
Actually the plaintiff was obliged to under-
go three operations, and her appearance
was worsened. - Her nose now had a con-
cave line to about the midpoint, at which it
became bulbous; viewed frontally, the nose
from bridge to midpoint was flattened and
broadened, and the two sides of the tip had
lost symmetry. This configuration evi-
dently could not be improved by further
surgery. The plaintiff did not demon-
strate, however, that her change of appear-
ance had resulted in loss of -employment,
Payments by the plaintiff covering the de-
fendant’s .fee and hospital expenses were
stipulated at $622.65. o
_The judge instructed the jury, first, that
the plaintiff was entitled to recover her
out-ot‘-pocket expenses incident to the op-
erations. Second, she could recover the
damages flowing directly,, naturally, proxi-
mately, and foreseeably from the defend-
ant’s breach of pron'use These would

comprehend ‘damages for any dlsfngure-
ment pf the p]amtxff’s nose—that is, any
change oi appearance for the worse—in-
cluding the effects of the consciousness of
such dlsfxguremcnt on the plaintiff’s mind,
and in this connection the jury should con-
sider the nature of the plaintiff’s profes-
sion. '~ Also consequent upon the defend-
ant’s breach, and compensable, were the
pain ‘and suffering involved in the third
operation, but not in the first two. As
there was no. proof that any loss of earn-
ings by the plaintiff resulted from the
breach, that element should not enter into
the calculation of damages.

By his exceptions the defendant contends
that the judge erred in allowing the jury

. The defendant also excepted to the judge's
refusal to direct a verdict in his favor,

296 N.E.2d—12%2

to take into account anything but the plain-
tiff’s out-of-pocket expenses (presumably
at the stipulated amount).. The defendant
excepted to the judge’s refusal of his re-
quest for a general charge to that effect,
and, more specifically, to the judge’ s refus-
al of a charge that the plaintiff could not
recover for pain and suffering connected
with the third operation or for impairment
of the plaintiff’s appearance and associated
mental distress. 1

" The plaintiff on her part exceptcd to the
judge’s refusal of a request to charge that
the plaintiff could recover the difference
in value between the nose as promised and
the nose as it appeared after-the opera-
tions. - However, the plaintiff in her brief
expressly waives this exception and ‘others
made by her in case this court overrules
the defendant’s exceptions; ‘thus she would
be content to hold the Jury s verdact in her
favor. : L.

We conclude that the defendant’s excep-
tions should be overruled.

[1] ‘Tt has been suggested on accamon
that agreements between patients and phy-
sicians by which the physician undertakés
to effect a cure or to bring about a given
result should be declared unenforceable on
grounds of public policy. See Guilmet v.
Campbell 385 Mich. 57, .76, 188 N.w.2d
601 (dissenting opm:on) But there are
many decisions recogmzmg and enforcing
such contracts, see annotation, 43 A.LR.3d
1221, 1225, 1229-1233, and the law of Mas-
sachusetts has treated them as valid, al-
though we have ‘had no decision meeting
head on the contention that they should be
denied legal sanction. ‘Small v. Howard,
128 Mass. 131; Gabrunas v. Miniter, 289
Mass. 20, 193 N.E. 551; Forman v. Wolf-
son, 327 Mass. 341, 98 N.E.2d 615. Thesé
causes of action are, however, considered a
little suspect, and thus we- find courts
straining sometimes to read the pleadings
as soundmg only in tort for negligence,
and not in contract for breach’ of prom1se,

but tlxis exception 1a not pressed and
could not be sustained.
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despite sedulous efforts by the pleaders to
pursue the latter theory. See Gault v.
Sideman, 42 I1L.App.2d 96, 191 N.E.2d 436;
annotation, supre, at 1225, 1238-1244.

It is not hard to see why the courts
should be unenthusiastic or skeptical about
the contract theory, Considering the un-
certainties of medical science and the vari-
ations in the physical and psychological
conditions of individual patients, doctors
can seldom in good faith promise specific
results. Therefore it is unlikely that phy-
sicians of even average integrity will in
fact make such promises. Statements of
opinion by the physician with some opti-
mistic coloring are a different thing, and
may indeed have therapeutic value. But

patients may transform such statements .

into firm promises in their own minds; es-
pecially when they have been disappointed
in .the event, and testify in that sense to
sympathetic juries® If actions for breach
of promise can be readily maintained, doc-
tors, so it is said, will be frightened into
practising “defensive medicine.” On the
other hand, if these actions were outlawed,
leaving only the possibility of suits for
malpractice, there is fear that the "public
might be exposed to the enticements of
charlatans, and. confidence in the profes-
sion might ultimately be shaken. See Mill-
er, The Contractual Liability of Physicians
and Surgeons, 1953 Wash.L.Q. 413, 416~
423. The law has taken the middle of the
road position of allowing actions based on
alleged contract, but insisting on clear
proof. Instructions to the jury may well
stress this requirement and point to tests
of truth, such as the complexity or diffi-
culty of an operation as bearing on the
probability that a given result was prom-
ised. See annotation, 43 A.LR.3d 1225,

1225-1227.

[2—4] If an action on the basis of con-
tract is allowed, we have next the question

2. -Judicial skepticism about whether a
promise was in fact made derives also
from the possibility that the truth has
been tortured to give the plaintiff the
advantage of the longer period of limita-
tions sometimes available for actions on

296 NORTH EASTERN REPORTER, 2d SERIES

of the measure of damages to.be applied
where liability is found. Some cases have
taken the simple view that the promise by
the physician is to be treated like an ordi-
nary commercial promise, and accordingly
that the successful plaintiff is entitled to a
standard measure of recovery for breach
of contract—"compensatory” (“expectan-
cy”) damages, an amount intended to put
the plaintiff in the position he would be in
if the contract had been performed, or,
presumably, at the plaintiff’s election, “res-
titution” damages, an amount correspond-
ing to any benefit conferred by the plain-
tiff upon the defendant in the performance
of the contract disrupted by the-defend-
ant’s breach. See Restatement: Contracts
§ 329 and comment a, §§ 347, 384(1).
Thus in Hawkins v. McGee, 84 N.H. 114,
146 A. 641, the defendant doctor was taken
to have promised the plaintiff to convert
his damaged hand by means of an opera-
tion into a good or perfect hand, but the
doctor so operated as to damage the hand
still further, The court, following the
usual expectancy’ formula, would have
asked the jury to estimate and award to
the plaintiff the difference between the
value of a good or perfect hand, as prom-
ised, and the value of the hand after the
operation. (The same formula would ap-
ply, although the dollar result would be
less, if the operation had neither worsened
nor improved. the condition of the hand.)
If the plaintiff had not yet paid the doctor
his fee, that amount would be deducted
from the recovery. There could be no re-
covery for the pain and suffering of the
operation, since that detriment would have
been incurred even if the operation had
been successful; one can say that this det-
riment was not . “caused” by the breach.
But where the plaintiff by reason of the
operation was put to more pain that he
would have had to endure, had the doctor

contract as distinguished from those in
tort or for malpractice. See Lillich, The
Malpractice Statute of Limitations in
New York and Other Jurisdictions, 47
Cornel! L.Q. 380; annotation, 80 A.L.R.
24 388.
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performed as promised, he’ should be com-
pensated for that difference ‘as a' proper
part of his expectdricy recovery. ‘It may
be noted that on an’altérnative -count for
malpractice the plaintiff -in the Haowkins
case had been nonsuited; but‘on ordinary
pririciples this conld not affect the contract
claim, for it is hardly a defence to a
breach of contract that the promisor acted
innocently and without negligence. The
New Hafnpshxre court further refined the
Howkins analysis in McQuaid v. Michoy,
85 N.H. 299, 157 A. 881, all in the direc-
tlon of treating the patnent—physxcmn cases
on -the ordmary footmg of "expectancy.
See McGee v. United States Fid. & Guar,
Co., 53 F,2d 953 (Ist Cir.) (later develop-
rﬁent in the Hawkins case}; Cloutier v.
Kasheta, ", 105 N.H. 262, 197 A2d 627;
Lakeman v. LaFrance, 102 NH 300, 305
156 A2d 123 =

. Other cases, mc]udmg a number in New
York ‘without distinctly repudiating the
Hawkms type of analysis, have indicated
that a different and generally more lenient
measure of damages is to be applied in pa-
tient-physician actions based on breach of
alleged special agreements to effect a cure,
attain a stated result, or employ.a given
medical method. This measure is ex-
pressed in somewhat wvariant ways, but. the
substance is that the plamt:ff is to rec0ver
any expenditures made by him and for oth-
er detriment ‘(usually not ‘specifically de-
scnbed in the opinions) following proxi-
mately and foreseeably upon.the defend-
ant's - failure to carry out- his: promise.
Robins v. Finestone, 308 N.Y. 543, 546, 127
N.E.2d. 330; Frankel v. .Wolper; 181 App.
Div. 485, 488, 169 N.Y.S. .15, affd, 228
N.Y. ‘582, 127 N.E, 913; Frank v. Mal-
iniak, 232 App.Div. 278, 280, 249 N.Y.S.
514; Colvin v. Smith, 276 App.Div. 9, 10,
92 N Y. S.2d /94 3. Stewart v.-Rudner, 349

3. See Horowitz v. Bogurt, 218 App.Div.
158, 160, 217 N.X.8, 881; Mona-
han 'v. Devinny, 223 App.Div. 547, 548,
220 N.Y.S. 60; Keating v. Perkins, 250
AppDiv. 9, 10, 203 N.Y.8. 187 and
comment in'5 U. of Chicago L.Rev, 156.

Mich. 1459, 465-473, 84 N.W.2d 816" Cf
Carpenter 'v. Moore, 51 Wash.2d 795, 322 P.
2d 125." This, be it noted, is not a “‘restitu-
tion” measure, for it is not limited to res-
toration ‘of ' the ' benefit conferred on the
defendant’ (thé ‘fee paid) but includes oth-
er éxpenditures, ' for -example, amounits
paid for- medicine and nurses; so - dlso
it-‘would seem according to ‘its logic to
take in damages for -any worsening of
the plaintiff’s condition due to the breach.
Nor is it an'“‘expectancy” measure, for: it
does 'not appear to contemplate recovery of
the whole difference in value between the
condition as promised and the condition ac-
tually resulting from the treatment. Rath:
er the tendency of the formulation is' to
put the plaintiff back in the position he oc-
cupied just before the parties entered upori
the agreement, ‘to compensate ‘him. for the
detriments he suffered in reliance upori the
agreement. This kind of intermediate pat-
tern of recovery for breach of contract is
discussed in the suggestive article by Full-
er and Perdue, The Reliance Interest in
Contract Damages, 46 Yalé L.J. 52, 373,
where the authors show that, although not
attammg the currency of the standard
measures, a “reliance” measure ‘has for
special reasons been applied by the courts
in a variety of settings, including noncom-
mercial settings, “See 46 Yale L.J. at :396-
4014 S

For - breach of - the ‘patient-physician
agreements under consxderatxon, a recovery
limited to- restitution seems plainly too
meager, -if  the agreements are to be-en-
forced at all. On the other hand, an ex-
pectancy recovery may well be ex_cessgv
The factors, already mentioned, which
have made the cause of action somewhat
suspect, also suggest moderation as to the
breadth of the recovery that should be per-
mltted Where, as in the case at- bar and

4, Some of the’ exceptioml situations men-
tioned where reliance may be preferred
to expectancy are those in-which the latter
measure would be hard to apply or would
impose too great a burdén; performance
was interfered with by external circam-
stances; the contract was indefinite. See
48 Yale L.J. at 873-386; 394-898.
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in a number of the reported cases, the doc-
tor has been absolved of negligence by. the
trier, . an expectancy measure may be
thought harsh. We should recall here that
the fee paid by the patient to the doctor
for the alleged promise would usually.be
quite disproportionate to the putative ex-
pectancy recovery. To attempt, moreover,
to put a value on the condition that would
or might have resulted, had the treatment
succeeded as promised, may sometimes put
an exceptional strain on the imagination of
the fact finder. As a general considera-
tion, Fuller and Perdue argue that the rea-
sons for granting damages for broken
promises to the extent of the expectancy
are at their strongest when the promises
are made in a business context, when they
have to do with the production or distribu-
tion of goods or the allocation of functions
in the market place;. they become weaker
as the context shifts from a commercial to
a noncommercial field. 46 Yale L.J. at
60-63. . : e

There is ‘.tnuch to .be said, then, for

apply}ﬁg a reliance measure to the present

5. In Mt. Pleasant Stable Co. v. Steinberg,
238 Mass, 567, 181 N.E. 295, the plaintiff
company agreed to supply teams of horses
at agreed rates as required from day to
day by the defendant for his business.
To prepare itself to fulfill the contract
and in reliance on it, the plaintiff bought

_two. “Cliest” horses at a certain price.
When the defendant repudiated the con-
tract, the plaintiff socld the horses at a
loss and in its action for breach claimed
the loss as an element of damages. The
court properly held that the plaintiff was
not entitled to this item as it was also
claiming (and recovering) its lost profits
(expectancy) -on the contract as a whole.
Cf. Noble v. Ames Mfg. Co., 112 Mass,
492, (The loss on sale of the horses is
analogous to the pain and suffering for
which the patient would be disallowed a
recovery in Hawkins v.. McGee, 84 N.H.
114, 146 A. 641, because he was claiming
and recovering expectancy demages.)
The court in the M?., Pleasant case re-
ferred, however, to. Pond v. Harris, 113
Mass, 114, as a contrasting situation
where the expectancy could not be fairly
determined. There the defendant had
wrongfully revoked an agreement to arbi-
trate a dispute with the plaintiff (this
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facts, and we have only to add that our
cases are not unreceptive to the use of that
formula in special situations, We have,
however, had no previous occasion to apply
it to patient-physician cases.’

The question of recovery on a reliance
basis for pain and suffering or mental dis-
tress requires further attention, We find
expressions in the decisions that pain and
suffering (or the like) are simply not com-
pensable in actions for breach of contract.
The defendant seemingly espouses this
proposition in the present case. True, if
the buyer under a contract for the pur-
chase of a lot of merchandise, in suing for
the seller’s breach, should claim damages
for mental anguish caused by his disap-
pointment in the transaction, he would not
succeed; he would be told, perhaps, that
the asserted psychological injury was not
fairly foreseeable by the defendant as a
probable consequence of the breach of such
a business contract. See Restatement:
Contracts, § 341, and comment a. But
there is no general rule barring such items
of damage in actions for breach of eon- -

was before such agreements were made
specifically enforceable). In an action
for the breach, the plaintiff was held en-
titled to recover for his preparations for
the arbitration which had been rendered
nseless and a waste, including the plain-
. tiff’s time and trouble and his expendi-

. tures for counsel and witnesses, The
context apparently was commercial but
reliance elements were held compensable
when there was no fair way of estimating
an expectancy. See, generally, annota-
tion, 17 A.L.R.2d 1300. A noncommer-
cial example is Smith v. Sherman, 4 Cush.
408, 418414, suggesting that a conven-
tional recovery for breach of promise of
marriage included a recompense for vari-
ous efforts and expenditures by the plain-
" tiff preparatory to the promised wedding.
See Garfield & Proctor Coal Co. v. Penn-
sylvania Coal & Coke Co., 198 Mass, 22,
43, 84 N.E. 1020; Narragansett Amuse-
ment Co. v. Riverside Park Amusement
Co., 260 Mass. 265, 279-281, 157 N.E.
532, Cf. Johnson v. Arnold, 2 Cush. 46,
47; Greany v. MecCormick, 273 Mass.
250, 253, 173 N.E. 411. But cf. Irwin
v. Worcester Paper Box Co., 246 Mass.
453, 141 N.E. 288.
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tract. . :It is -all .2’ question of the subject
matter and background of the contract, and
when the contract calls for an operation on
the person of the plaintiff, psychological as
well as physical injury may be expected to
figure somewhere in the recovery, depend-
ing ‘on the particular circumstances. The
point is explained in Stewart v. Rudner,
349 Mich, 459, 469, 84 N.W.2d 816. Cf.
Frewen v, Page, 238 Mass. 499, 131 'N.E.
475; . McClean, v. University Club, 327
Mass. 68, 97 N. EZd 174, Again, it is said
in a few of the New York cases, concerned
with the classification of actions for stat-
ute of . limitations purposes, that the ab-
sence of allegations demanding .recovery
for pain and suffering is characteristic of
a contract claim by a patient against a
physician, that such allegations rather. be-
fong in a claim for malpractice. See Rob-
ins v. Fmestone, 308 NY 543, 547 127 N.
E2d 330; Budoff v. Kessler, 2 ADZd

760, 153 N.Y.S2d 654. . These . remarks
seem unduly sweeping. . Suffermg or dis-
tress resulting from the breach going be-
yond that which was envisaged by th_e
treatment as agreed, should be compensable
on the same ground as the worsening” of
the patient’s condition - because of the
breach Indeed it can be argued that the

PR RN ERERT

8. Reeovery on a reliance bdsis for brea(-h
. -of the physician’s promise tends to equate .
. .with the usual recovery for malpractice,
gince the latter also looks in general to
restoration of the condition before the
injury. But this is not paradexicnl, es-.:
pecially when it is noted that the origins
of contract lie in tort. See Farnsworth, .
The Past of Promise: An Historical In-
. troduction to Contract, 69 Col.L.Rev. 576,
,,.594-596 Breitel, J. in Stella Flour &
" “Feéd Corp. v. National City Bank, 285
~App.Div.- 182,189, 186 N.Y.8.24 139
(dissenting opinion). A few .cases have -
considered possible recovery for breach
by a physician of a promise to sterilize
a patient, resulting in birth of a 'child -
. to - the patient and spouse. If such
" an’ action is held maintainablé, the
" reliance’ and’ expectancy .measures ‘would,
i . we think, tend to - equate, ~because the
.. promised condition .was preservation of .
" the family status quo. See Custodio v.
" Bauer, 251 Cal.App.2d 303, 50 CalRptr. -

very. suffering or distress “contracted for”
~~that which would -have been incurred if
the treatment achieved the promised result
—should also be compensable on the theory

underlying the New York cases. For that

suffering. is . “wasted” if . the -treatment
fails. Otherwise stated, compensation for
this waste is arguably required in order to
complete the restoration of the status quo
ante.$ :

[5] In the light of the foregoing dis-
cussion, all the defendant’s exceptions fail:
the plaintiff was not confined:to the recov-
ery of her out-of-pocket expenditures; she
was enmled to recover also for the wors-
ening of her condition,” and for the pain
and suffering and mental distress involved
in the third operation. These items were
compensable on either an expectancy or a
reliance view. We might have been re-
quired to elect between the two views if
the pain and suffering connected with the
first two operations contemplated by the
agreement, or the whole difference in val-

ue between the present. and the promlsed
_condlt;ons, were being claimed as. elements
of damage.. But the plaintiff waives her
possible claim to the former element, and

to so much of the latter as rcpresents the

: 463 J’ nckson v. Anderson, 230 80,211
503 (Fla.App.). Of. Troppi v. Scarf, 31
Mich.App. 240, 187 N.W.2d 511. But cf. -
© Ball v. Mudge, 64 Wash.2d 247, 391 P.2d: -~
. 201; . Doerr v. Villate, 74 Jll.App.24d 332,
220 N.E24d 767; Shaheen v, Knight, 11 |
PaD. & C20 41. See also annotsition,
‘27 A.L.R.84 906. S o
© It would, however, be a mistake to -
- think in terms of strict “formulas.” For
. example, n jurisdiction which would apply
‘a relinnce measure to the present facts
might impose a more severe damiage sanec-
tion for the wilful use by the physician of °
a method of operation that he undertook
not to employ. - e Cens

7. That condition involves 2 mental element
and appraisal of it properly called for
consideration of the fact that the plaintiff

. was an entertainer. Cf.. McQuaid v. Mi-
chou, 85 N.H. 299, 303-304, 157 A, 881
(discussion of continuing condition result-"
1ng from physnclan s breat-h) e
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difference in value between the promised
condition and the condition before the op-
erations.

Plaintiff's exceptions waived.

- Defendant’s exceptions overruled. -

Antonle SABATINELLI
‘ v.
Danlel M. BUTLER (and a companion case).

Supreme Judicial Court of Massachusetts,
Worcester.

Argued Jan. 4, 1973,
Decided May 8, 1973,

Tort action was brought against son
and father to recover for injuries son in-
flicted on plaintiff when he shot him in
back. The Superior Court, Beaudreau, J.,
directed verdict for son on one of two
counts and for father on both counts and
jury returned a verdict for plaintiff
against son on first count, and consolidated
substitute bills of exception were filed,
The Supreme Judicial Court, Tauro, C. J.,
held that son,  having been found guilty of
intentionally inflicting injury, could not
also be found guilty of negligence, not-
withstanding that he had violated various
penal statutes. Also, the court held that
father could not be held responsible in ab-
sence of showing that he knew or should
have known of som’s misuse or propensity
for misuse of guns or other weapons.

Exceptions overruled.

I. Exceptlons, Bill of €45

Counsel ‘proceeds at his own and his
client's peril’ in tendering extremely
lengthy, repetitious bill of exceptions inter-
spersed with long passages from the tran-
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script and with other irrelevant matters,
M.G.L.A. ¢. 231 § 113.

2. Exceptions, Bill of &=51

Trial court must insist on compliance
with statutory requirements before approv-
ing a bill of exceptions. M.G.L.A. c. 231 §
13. ‘ :

3. Negligence &>(

Difference between intentional and
negligent conduct is a difference in kind
and not in degree; if conduct is negligent
it cannot also be intentional; similarly, a
finding of intentional conduct precludes a
finding that the same conduct was negli-
gent. ’

4. Negligence &6

When violations of penal ‘statutes re-
sult from deliberate and intentional con-
duct, they cannot be considered evidence of
negligence; in this respect violations of a
statute cannot be treated as different and
apart from the conduct that constitutes the
violation.

5. Waapons.@is(l)

Where defendant had been found
guilty of unlawfully, i. e, intentionally or
wantonly or recklessly, shooting plaintiff,
defendant could not also be found to have
negligently inflicted injury, notwithstand-
ing that he also violated certain penal stat-
utes. M.G.L.A. c. 265 § 15A; c. 269 §§ 10,
12D.

6. Parent and Child €=13(1)

'To extent that a parent’s negligence is
posited on his ability to control his
child, age of the child is a relevant factor.
M.G.L.A. c. 231 § 85G.

7. W;apons e&=18(1)
“Where, over a number of years, father

- had observed 20-year-old son take a gun

and go hunting without mishap, father had
properly warned son about danger of
guns and it was not shown that father
had any knowledge of son’s prior acts of
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Dr. Joseph T. SEDMAK, III and Linda
Sedmak, Plaintiffs-Respondents,

V.

CHARLIE'S CHEVROLET, INC, a
Missouri Corporation,
Defendant-Appellant.

No. 41378.

Missouri Court of Appeals,
Eastern District,
Division Four.

June 16, 1981.

In action for breach of contract to sell
automobile, the Circuit Court of the City of
St. Louis, Richard J. Mehan, J., ordered
specific performance, and automobile deal-
ership, as prospective seller, appealed. The
- Court of Appeals, Satz, J., held that: 1)
manufacturer’s suggested retail price was
sufficiently definite to meet price require-
ments of enforceable contract; (2) part pay-
ment evidenced existence of contract as sat-
isfactorily as would written memorandum
of agreement; and (3) prospective buyers
showed entitlement to specific performance.

Judgment affirmed.

1. Appeal and Error &=846(1), 1010.1(6),
1012.1€1)

On review of court-tried case, Court of
Appeals sustains judgment of trial court
unless judgment is not supported by sub-
stantial evidence, is against weight of evi-
dence or erroneously declares or applies
law.

2. Appeal and Error ¢=>994(3)

In conducting review of court-tried
case, Court of Appeals does not Judge credi-
bility of witnesses, since such task properly
rests with trial court. V.A.M.R. 73.01(c)X2).
3. Sales +=87(3)

Evidence in action for breach of con-
tract to purchase automobile was sufficient
to support trial court’s conclusion that par-
ties agreed that selling price would be price
suggested by manufacturer, and whether
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such price accurately reflected market de-
mands on any given day was immaterial.

4. Sales &=1(3)

Manufacturer’s suggested retail price
for automobile was ascertainable; thus, if
parties chose, such price was sufficiently
definite to meet price requirements of en-
forceable contract, and failure to specify
selling price in dollars and cents did not
render contract void or voidable. V.A.M.S.
§ 400.2-305.

5. Sales +=1(3)

As long as parties to contract for pur-
chase of automobile agreed to method by
which price was to be determined and as
long as price could be ascertained at time of
performance, price requirement for valid
and enforceable contract was satisfied.

6. Frauds, Statute of ¢=95(1)

Part payment satisfies statute of
frauds, not for entire contract, but only for
that quantity of goods to which part pay-
ment can be apportioned, since part pay-
ment alone does not establish oral contract’s
quantity term. V.AM.S. § 400.2-201(8)c).

7. Frauds, Statute of ¢=95(1)

Statute validating divisible oral con-
tract only for as much of goods as has been
paid for was drafted to provide method for
enforcing oral contracts where there is
quantity dispute, and does not necessarily
resolve statute of frauds problem where
there is no quantity dispute, since neither
language of statute nor its logical dictates
necessarily invalidate oral contract for indi-
visible commercial unit where part payment
has been made and accepted; if there is no
dispute as to quantity, part payment still
retains probative value to prove existence
of contract. V.AMS. § 400.2-201(8)(c).

8. Frauds, Statute of +=95(1)

Where there is no quantity dispute,
part payment evidences existence of oral
contract as satisfactorily as would written
memorandum of agreement under liberal-
ized criteria of Uniform Commercial Code.
V.AMS. §§ 400.1-101 et seq., 400.2-
201(3)c).
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9. Frauds, Statute of ¢=106(1)

Under Uniform Commercial Code, writ-
ten memorandum takes oral contract out of
statute of frauds if it evidences contract for
sale of goods, if it is “signed,” including any
authentication which identifies party to be
charged and if it specifies a quantity. V.A.
M.S. § 400.2-201 comment.

See publication Words and Phrases
for other judicial constructions and
definitions.

10. Frauds, Statute of =95(1)

Where part payment evidenced con-
tract for sale of automobile, dealership was
identified as one who received payment and
quantity was not in dispute because pro-
spective buyers were claiming to have pur-
chased only one automobile, part payment
evidenced existence of contract as satisfac-
torily as would written memorandum of
agreement under Uniform Commercial
Code. V.A.M.S. §§ 400.2-201(8)c), 400.2—
201 comment.

11. Frauds, Statute of &=95(1)

Where there is no dispute as to quanti-
ty, part payment for single, indivisible com-
mercial unit validates oral contract under
Uniform Commercial Code. V.AM.S.
§ 400.2-201(3)(c).

12. Specific Performance &8

Although determination whether to or-
der specific performance lies within discre-
tion of trial court, specific performance
goes as matter of right when relevant equi-
table principles have been met and contract
is fair and plain.

13. Specific Performance #=69

In action for specific performance of
contract to sell automobile, conclusion that
purchasers had no adequate remedy at law
for reason that they could not go upon open
market and purchase automobile of kind at
issue with same mileage, condition, owner-
ship and appearance except, if at all, with
considerable expense, trouble, loss, great
delay and inconvenience was correct expres-
sion of relevant law and supported by evi-
dence.
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Kappel, Neill & Staed, C. William Portell,
Jr., St. Louis, for defendant-appellant.

Moser, Marsalek, Carpenter, Cleary,
Jaeckel, Keaney & Brown by William L.
Davis, St. Louis, for plaintiffs-respondents.

SATZ, Judge.

This is an appeal from a decree of specific
performance. We affirm.

In their petition, plaintiffs, Dr. and Mrs.
Sedmak (Sedmaks), alleged they entered
into a contract with defendant, Charlie’s
Chevrolet, Inc. (Charlie’s), to purchase a
Corvette automobile for approximately
$15,000.00. The Corvette was one of a lim-
ited number manufactured to commemo-
rate the selection of the Corvette as the
Pace Car for the Indianapolis 500. Char-
lie's breached the contract, the Sedmaks
alleged, when, after the automobile was
delivered, an agent for Charlie’s told the
Sedmaks they could not purchase the auto-
mobile for $15,000.00 but would have to bid
on it.

The trial court found the parties entered
into an oral contract and also found the
contract was excepted from the Statute of
Frauds. The court then ordered Charlie’s
to make the automobile “available for deliv-
ery” to the Sedmaks.

Charlie’s raises three points on appeal:
(1) the existence of an oral contract is not
supported by the credible evidence; (2) if
an oral contract exists, it is unenforceable
because of the Statute of Frauds; and (3)
specific performance is an improper remedy
because the Sedmaks did not show their
legal remedies were inadequate.

[1,2] This was a court-tried case. The
scope of our review is defined by the well-
known principles set out in Murphy v. Car-
ron, 536 S.W.2d 30 (Mo. banc 1976). We
sustain the judgment of the trial court un-
less the judgment is not supported by sub-
stantial evidence, unless it is against the
weight of the evidence or unless it errone-
ously declares or applies the law. Id. at 32.
In conducting our review, we do not judge
the credibility of witnesses. That task
quite properly rests with the trial court.
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Rule 73.01(cX2); Kim Mfg., Inc. v. Superior
Metal Treating, Inc., 537 S.W.2d 424, 428
(Mo.App.1976).

In light of these principles, the record
reflects the Sedmaks to be automobile en-
thusiasts, who, at the time of trial, owned
six Corvettes. In July, 1977, “Vette Vues,”
a Corvette fancier’s magazine to which Dr.
Sedmak subscribed, published an article an-
nouncing Chevrolet’s tentative plans to
manufacture a limited edition of the Cor-
vette. The limited edition of approximately
6,000 automobiles was to commemorate the
selection of the Corvette as the Indianapolis
500 Pace Car. The Sedmaks were interest-
ed in acquiring one of these Pace Cars to
add to their Corvette collection. In Novem-
ber, 1977, the Sedmaks asked Tom Kells,
sales manager at Charlie’s Chevrolet, about
the availability of the Pace Car. Mr. Kells
said he did not have any information on the
car but would find out about it. Kells also
said if Charlie’s were to receive a Pace Car,
the Sedmaks could purchase it.

On January 9, 1978, Dr. Sedmak tele-
phoned Kells to ask him if a Pace Car could
be ordered. Kells indicated that he would
require a deposit on the car, so Mrs. Sed-
mak went to Charlie’s and gave Kells a
check for $500.00. She was given a receipt
for that amount bearing the names of Kells
and Charlie’s Chevrolet, Inc. At that time,
Kells had a pre-order form listing both
standard equipment and options available
on the Pace Car. Prior to tendering the
deposit, Mrs. Sedmak asked Kells if she and
Dr. Sedmak were “definitely going to be
the owners.” Kells replied, “yes.” After
the deposit had been paid, Mrs. Sedinak
stated if the car was going to be theirs, her
husband wanted some changes made to the
stock model. She asked Kells to order the
car equipped with an 182 engine, four
speed standard transmission and AM/FM
radio with tape deck. Kells said that he
would try to arrange with the manufactur-
er for these changes. Kells was able to
make the changes, and, when the car ar-
rived, it was equipped as the Sedmaks had
requested.

1. According to Kells’ testimony, both Mr. and
Mrs. Sedmak visited Charlie’s on January 9,
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Kells informed Mrs. Sedmak that the
price of the Pace Car would be the manu-
facturer’s retail price, approximately $15,-
000.00. The dollar figure could not be quot-
ed more precisely because Kells was not
sure what the ordered changes would cost,
nor was he sure what the ‘“appearance
package”—decals, a special paint job—
would cost. Kells also told Mrs. Sedmak
that, after the changes had been made, a
“contract”—a retail dealer’s order form—
would be mailed to them. However, no
form or written contract was mailed to the
Sedmaks by Charlie’s.

On January 25, 1978, the Sedmaks visited
Charlie’s to take delivery on another Cor-
vette. At that time, the Sedmaks asked
Kells whether he knew anything further
about the arrival date of the Pace Car.
Kells replied he had no further information
but he would let the Sedmaks know when
the car arrived. Kells also requested that
Charlie’s be allowed to keep the car in their
showroom for promotional purposes until
after the Indianapolis 500 Race. The Sed-
maks agreed to this arrangement.

On April 8, 1978, the Sedmaks were noti-
fied by Kells that the Pace Car had arrived.
Kells told the Sedmaks they could not pur-
chase the car for the manufacturer’s retail
price because demand for the car had inflat-
ed its value beyond the suggested price.
Kells also told the Sedmaks they could bid
on the car. The Sedmaks did not submit a
bid. They filed this suit for specific per-
formance,

Mr. Kells’ testimony about his conversa-
tions with the Sedmaks regarding the Pace
Car differed markedly from the Sedmaks’
testimony. Kells stated that he had no
definite price information on the Pace Car
until a day or two prior to its arrival at
Charlie’s. He denied ever discussing the
purchase price of the car with the Sedmaks,
He admitted, however, that after talking
with the Sedmaks on January 9, 1978, he
telephoned the zone manager and requested
changes be made to the Pace Car. He

1978. Mrs. Sedmak testified only she visited
Charlie’s on that date.
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denied the changes were made pursuant to
Dr. Sedmak’s order. He claimed the
changes were made because they were
“more favorable to the automobile” and
were changes Dr. Sedmak “preferred.” In
ordering the changes, Kells said he was
merely taking Dr. Sedmak’s advice because
he was a “very knowledgeable man on the
Corvette.” There is no dispute, however,
that when the Pace Car arrived, it was
equipped with the options requested by Dr.
Sedmak.

Mr. Kells also denied the receipt for
$500.00 given him by Mrs. Sedmak on Janu-
ary 9, 1978, was a receipt for a deposit on
the Pace Car. On direct examination, he
said he “accepted a five hundred dollar
($500) deposit from the Sedmaks to assure
them the first opportunity of purchasing
the car.” On cross-examination, he said:
“We were accepting bids and with the five
hundred dollar ($500) deposit it was to give
them the first opportunity to bid on the
car.” Then after acknowledging that other
bidders had not paid for the opportunity to
bid, he explained the deposit gave the Sed-
maks the “last opportunity” to make the
final bid. Based on this evidence, the trial
court found the parties entered into an oral
contract for the purchase and sale of the
Pace Car at the manufacturer’s suggested
retail price.

Charlie's first contends the Sedmaks’ evi-
dence is “so wrought with inconsistencies
and contradictions that a finding of an oral
contract for the sale of a Pace Car at the
manufacturer’s suggested retail price is
clearly against the weight of the evidence.”
We disagree. The trial court chose to be-
lieve the Sedmaks’ testimony over that of
Mr. Kells and the reasonableness of this
belief was not vitiated by any real contra-
dictions in the Sedmaks’ testimony. Char-
lie's examples of conflict are either facially
not contradictory or easily reconcilable.

Although not clearly stated in this point
or explicitly articulated in its argument,
Charlie's also appears to argue there was no
contract because the parties did not agree
to a price. The trial court concluded “[t]he
price was to be the suggested retail price of
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the automobile at the time of delivery.”
Apparently, Charlie’s argues that if this
were the agreed to price, it is legally insuf-
ficient to support a contract because the
manufacturer’s suggested retail price is not
a mandatory, fixed and definite selling
price but, rather, as the term implies, it is
merely a suggested price which does not
accurately reflect the market and the actual
selling price of automobiles. Charlie’s ar-
gument is misdirected and, thus, misses the
mark.

[3-5] Without again detailing the facts,
there was evidence to support the trial
court’s conclusion that the parties agreed
the selling price would be the price suggest-
ed by the manufacturer. Whether this
price accurately reflects the market de-
mands on any given day is immaterial. The
manufacturer’s suggested retail price is as-
certainable and, thus, if the parties choose,
sufficiently definite to meet the price re-
quirements of an enforceable contract.
Failure to specify the selling price in dollars
and cents did not render the contract void
or voidable. See, e. g., Klaber v. Lahar, 63
S.w.ad 103, 106-107 (Mo.1933); see also,
§ 400.2-305 RSMo 1978. As long as the
parties agreed to a method by which the
price was to be determined and as long as
the price could be ascertained at the time of
performance, the price requirement for a
valid and enforceable contract was satis-
fied. See Burger v. City of Springfield, 323
S.w.2d 777, 783-84 (Mo.1959); see also, Al-
lied Disposal, Inc. v. Bob’s Home Service,
Inc., 595 S.W.2d 417, 419-20 (Mo.App.1980)
and § 400.2-305 RSMo 1978. This point is
without merit.

Charlie’s next complains that if there
were an oral contract, it is unenforceable
under the Statute of Frauds. The trial
court concluded the contract was removed
from the Statute of Frauds either by the
written memoranda concerning the transac-
tion or by partial payment made by the
Sedmaks. We find the latter ground a suf-
ficient answer to defendant’s complaint.
We discuss it and do not consider or address
the former ground.
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[6] Prior to our adoption of the Uniform
Commercial Code, part payment for goods
was sufficient to remove the entire contract
from the Statute of Frauds. § 432,020
RSMo 1949; Woodburn v, Cogdal, 39 Mo.
222, 228 (1866); See Coffman v. Fleming,
801 Mo. 313, 256 S.W. 731, 732733 (1923).
This result followed from the logical as-
sumption that money normally moves from
one party to another not as a gift but for a
bargain. The basis of this rule is the proba-
tive value of the act—part payment shows
the existence of an agreement. 3 Sales &
Bulk Transfers Under U.C.C,, (Bender),
§ 2.045] at 2-96. However, “[t]his view
overlooks the fact that, although ... part
payment of the price does indicate the ex-
istence of an agreement, [it does] not reveal
[the agreement’s] quantity term, a key pro-
vision without which the court cannot re-
construct the contract fairly and provide
against fraudulent claims.” 1 Hawkland, A
Transactional Guide To The Uniform Com-
mercial Code (1964), § 1.1202 at 28 Thus,
under this rule a buyer who orally pur-
chased one commercial unit for $10.00 could
falsely assert he purchased 100 units and,
then, by also asserting a $10.00 payment
was part payment on the 100 units, he
could, in theory and in practice, convince
the trier of fact that the contract entered
into was for 100 units. The Code attempts
to correct this defect by providing that part
payment of an oral contract satisfies the
Statute of Frauds only “with respect to
goods for which payment has been made
and accepted ....” § 400.2-201(3)(c)
RSMo 1978. Under this provision, part pay-
ment satisfies the Statute of Frauds, not
for the entire contract, but only for that
quantity of goods to which part payment
can be apportioned? This change simply
reflects the rationale that part payment

2 § 400.2-201(3)(c) provides:
“(3) A contract which does not satisfy the
requirements [of a writing] but which is valid
in other respects is enforceable

(c) with respect to goods for which payment
has been made and accepted or which have
been received and accepted.”
Interpreting this section, U.C.C. Comment 2
states:

622 SOUTH WESTERN REPORTER, 2d SERIES

alone does not establish the oral contract’s
quantity term.

In correcting one problem, however, the
change creates another problem when, as in
the instant case, payment for a single unit
sale has been less than full. Obviously, this
part payment cannot be apportioned and,
thus, the question arises how shall this sub-
section of the Code be applied. The few
courts that have considered this question
have used opposing logic and, thus, reached
opposing answers. At least one court reads
and applies the changed provision literally
and denies the enforcement of the oral con-
tract because payment has not been re-
ceived in full. Williamson v, Martz, 11 Pa.
Dist. & Co.R.2d 383, 35 (1956). The William-
son Court reasoned:

“Under the code, part payment takes the

case out of the statute only to the extent

for which payment has been made. The
code therefore makes an important
change by denying the enforcement of
the contract where in the case of a single
object the payment made is less than the
full amount.” Id. at 85.

Charlie’s argues for this view. Other courts
infer that part payment for one unit is still
sufficient evidence that a contract existed
between the parties and enforce the oral
contract. Lockwood v. Smigel, 18 Cal.
App.3d 800, 96 Cal.Rptr. 289 (1971); Starr
v. Freeport Dodge, Inc., 54 Misc.2d 271, 282
N.Y.S.2d 58 (N.Y.Dist.1967); see also, Pal-
oukos v. Intermountain Chevrolet Company,
99 Idaho 740, 588 P.2d 989, 944 (1978); Ber-
tram Yacht Sales, Inc. v. West, 209 So.2d
677, 679 (Fla.App.1968); Thomaijer v. Hoff-
man Chevrolet, Inc., 64 A.D.2d 492, 410
N.Y.S.2d 645, 648649 (1978). We are per-
suaded by the cogency of the logic support-
ing this view.

* ‘Partial performance’ as a substitute for
the required memorandum can validate the
contract only for the goods which have been
accepted or for which payment has been
made and accepted. If the Court can
make a just apportionment, ..., the agreed
price of any goods actually delivered can be
recovered without a writing or, if the price
has been paid, the seller can be forced to
deliver an apportionable part of the goods.”
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[7T] Admittedly, § 400.2-201(3)(c) does
validate a divisible contract only for as
much of the goods as has been paid for.
However, this subsection was drafted to
provide a method for enforcing oral con-
tracts where there is a quantity dispute.
See Lockwood v. Smigel, supra, 18 Cal.
App.3d 800, 96 Cal.Rptr. at 201; see also, 1
Hawkland, supra at 28. The subsection
does not necessarily resolve the Statute of
Frauds problem where there is no quantity
dispute. Neither the language of the sub-
section nor its logical dictates necessarily
invalidate an oral contract for an indivisible
commercial unit where part payment has
been made and accepted. If there is no
dispute as to quantity, the part payment
still retains its probative value to prove the
existence of the contract.

[8-10] Moreover, where, as here, there
is no quantity dispute, part payment evi-
dences the existence of a contract as satis-
factorily as would a written memorandum
of agreement under the liberalized criteria
of the Code. The Code establishes only
three basic requirements for a written
memorandum to take an oral contract out
of the Statute of Frauds. “First, it must
evidence a contract for the sale of goods;
second it must be ‘signed, a word which
includes any authentication which identifies
the party to be charged; and third, it must
specify a quantity.” § 400.2-201 RSMo
1978, U.C.C., Comment 1. Here, part pay-
ment evidences the contract for the sale of
goods—the car. The party to be charged—
Charlie’s—is identified as the one who re-
ceived payment. The quantity is not in
dispute because the Sedmaks are claiming
to have purchased one unit—the car. Thus,
part payment here evidences the existence
of a contract as satisfactorily as would a
written memorandum of agreement under
the Code. Lockwood v. Smigel, 18 Cal.
App.3d 800, 96 Cal.Rptr. 289, 201 (1971);
see also Paloukos v. Intermountain Chevro-
Jet Co., 99 Idaho 740, 588 P.2d 939, 944
(1978).

Finally, the Code has not changed the

basic policy of the Statute of Frauds.
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“The purpose of the Statute of Frauds is
to prevent the enforcement of alleged
promises that were never made; it is not,
and never has been, to justify the con-
tractors in repudiating promises that
were in fact made.” Corbin, The Uni-
form Commercial Code; Should It Be En-
acted? 59 Yale L.J. 821, 829 (1950).

Enforcement of the oral contract here car-
ries out the purpose of the Statute of
Frauds. Denial of the contract’s existence
frustrates that purpose. The present con-
tract could not have contemplated less than
one car. If the part payment is believed, it
must have been intended to buy the entire
car not a portion of the car. Thus, denying
the contract because part payment cannot
be apportioned encourages fraud rather
than discouraging it. “The Statute of
Frauds would be used to cut down the
trusting buyer rather than to protect the
one who, having made his bargain, parted
with a portion of the purchase price as an
earnest of his good faith.” Starr v. Free-
port Dodge, Inc., supra, 54 Mise.2d 271, 282
N.Y.S.2d at 61.

[11] We hold, therefore, that where, as
here, there is no dispute as to quantity, part
payment for a single indivisible commercial
unit validates an oral contract under § 400.-
2-201(3)c) RSMo 1978.

[12,13] Finally, Charlie’s contends the
Sedmaks failed to show they were entitled
to specific performance of the contract.
We disagree. Although it has been stated
that the determination whether to order
specific performance lies within the discre-
tion of the trial court, Landau v. St. Louis
Public Service Co., 273 S.W.2d 255, 259 (Mo.
1954), this discretion is, in fact, quite nar-
row. When the relevant equitable princi-
ples have been met and the contract is fair
and plain, “ ‘specific performance goes as a
matter of right”” Miller v. Coffeen, 280
S.W.2d 100, 102 (Mo.1955). Here, the trial
court ordered specific performance because
it concluded the Sedmaks “have no ade-
quate remedy at law for the reason that
they cannot go upon the open market and '
purchase an automobile of this kind with
the same mileage, condition, ownership and
appearance as the automobile involved in
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this case, except, if at all, with considerable
expense, trouble, loss, great delay and in-
convenience.” Contrary to defendant’s
complaint, this is a correct expression of the
relevant law and it is supported by the
evidence.

Under the Code, the court may decree
specific performance as a buyer’s remedy
for breach of contract to sell goods “where
the goods are unique or in other proper
circumstances.” § 400.2-716(1) RSMo 1978.
The general term “in other proper circum-
stances” expresses the drafters’ intent to
“further a more liberal attitude than some
courts have shown in connection with the
specific performance of contracts of sale.”
§ 400.2-716, U.C.C., Comment 1. This Com-
ment was not directed to the courts of this
state, for long before the Code, we, in Mis-
souri, took a practical approach in determin-
ing whether specific performance would lie
for the breach of contract for the sale of
goods and did not limit this relief only to
the sale of “unique” goods.  Boeving v.
Vandover, 240 Mo.App. 117, 218 S.W.2d 175
(1945). In Boeving, plaintiff contracted to
buy a car from defendant. When the car
arrived, defendant refused to sell, The car
was not unique in the traditional legal sense
but, at that time, all cars were difficult to
obtain because of war-time shortages. The
court held specific performance was the
proper remedy for plaintiff because a new
car “could not be obtained elsewhere except
at considerable expense, trouble or loss,
which cannot be estimated in advance and
under such circumstances [plaintiff] did not
have an adequate remedy at law.” Id, at
177-178. Thus, Boeving, presaged the
broad and liberalized language of § 400.2—
716(1) and exemplifies one of the “other
proper circumstances” contemplated by this
subsection for ordering specific perform-
ance. § 400.2-716, Missouri Code Comment
1. The present facts track those in Boev-
ing.

The Pace Car, like the car in Boeving,

was not unique in the traditional legal

sense. It was not an heirloom or, arguably,
not one of a kind. However, its “mileage,
condition, ownership and appearance” did
make it difficult, if not impossible, to obtain
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its replication without considerable expense,
delay and inconvenience, Admittedly, 6,000
Pace Cars were produced by Chevrolet.
However, as the record reflects, this is lim-
ited production. In addition, only one of
these cars was available to each dealer, and
only a limited number of these were
equipped with the specific options ordered
by plaintiffs. Charlie’s had not received a
car like the Pace Car in the previous two
years. The sticker price for the car was
$14,284.21. Yet Charlie’s received offers
from individuals in Hawaii and Florida to
buy the Pace Car for $24,000.00 and $28-
000.00 respectively. As sensibly inferred by
the trial court, the location and size of these
offers demonstrated this limited edition was
in short supply and great demand. We
agree, with the trial court. This case was a
“proper circumstance” for ordering specific
performance.

Judgment affirmed.

SMITH, PJ., and WEIER, J., concur.

O & KEYNUMBERSYSTEM

~mE

CITY OF CAPE GIRARDEAU,
Respondent,

v.
Michael JOHNSON, Appellant.

No. 42891.

Missouri Court of Appeals,
Eastern District,
Division Three.

June 28, 1981.

Defendant, who was convicted in city
court of possession of intoxicating liquors
while under the age of 21, in violation of
city ordinance, was again convicted in a
trial de novo in the Circuit Court, Cape
Girardeau County, Marybelle Mueller, J.,
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continued to refuse to cooperate in discov-
ery); Bank One, 916 F.2d at 1079 (futility of
lesser sanctions had been demonstrated).
We believe the district court abused its dis-
cretion in immediately imposing a sanction
that caused plaintiffs to lose their day in
court.

To conclude, the district court found that
defendant was prejudiced by plaintiffs’ coun-
sel’s dilatory actions, and therefore, the pre-
clusion of plaintiffs’ expert testimony, leading
to dismissal with prejudice, was warranted.
We do not agree that this alleged prejudice,
which is only one factor in the four-part
Regional Refuse test, should outweigh the
other three factors. The district court’s or-
der of January 24, 1995 did not mandate a
definite and firm discovery cutoff date, but
instead allowed the attorneys to waive by
agreement. When the parties disagreed
about whether waiver had occurred, the dis-
trict court was inevitably brought into the
dispute and decided to side with defendant in
spite of the fact that plaintiffs were blame-
less and a letter in the record indicated that
defendant had agreed to depose two of plain-
tiffs’ expert witnesses on September 25, 1995,
nearly a month .after the discovery ecutoff
date. Given these circumstances, we find the
district court abused its discretion in impos-
ing the harsh sanction of preclusion of plain-
tiffs’ expert witnesses, which, in effect, re-
sulted in the dismissal of plaintiffs’ case.
The district court is reversed on this issue.

Iv.

[5] We- also believe the district court
abused its discretion in granting defendant’s
motion for a protective order, preventing the
deposition of defendant’s expert witness.

Although plaintiffs’ counsel should have at-
tempted to depose defendant’s expert wit-
ness before August 31, 1995, defendant had
contributed to a delay in the deposition of
defendant, Dr. Amigo, which had to'precede
the deposition of defendant’s expert, Dr.
Schirmer. Also, defendant failed to file the
required reports of Dr. Schirmer under Fed.
R.Civ.P. 26(2)(2)(B). Before defendant’s ex-
pert could be required to be deposed, these

reports should have been filed. We do not
believe defendant should be rewarded for a
delay, which he in part caused. The district
court is reversed on this issue.

V.

-To conclude, for the reasons stated herein,
the district court’s opinion and order of Octo-
ber 3, 1995 is REVERSED, and the case is
REMANDED to the distriet court for pro-
ceedings consistent with this opinion.

O & KEY.NUMBER SYSTEM
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BETACO, INC., Plaintiff-Appellee,
V.

The CESSNA AIRCRAFT COMPANY,
Defendant-Appellant.

No. 95-1727.

United States Court of Appeals,
‘ Seventh Circuit.

Argued Dec. 11, 1995.
Decided Dec. 10, 1996. .

Purchaser of jet filed action against sell-
er for breach of warranty. After remand, 32
F.3d 1126, the United States Distriet Court
for the Southern District of Indiana, John
Paul Godich, United States Chief Magistrate
Judge, entered judgment for buyer, and sell-
er appealed. The Court of Appeals, Ilana
Diamond Rovner, Circuit Judge, held that
purc}iase agreement for jet was fully inte-
grated and could not be contradicted by par-
ol evidence of purported warranty that it had
“more range” than previous model.

*+ Reversed and remanded.

1. Evidence €&=397(2)

Under Kansas law, in assessing whether
parties intended document as final expres-
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sion of their contractual agreement, which
could not be contradicted by parol evidence,
following factors should be considered: inclu-
sion of merger or integration clauses in docu-
ment under consideration, disclaimer of war-
ranties, whether extrinsic term is one that
parties would certainly have included in doc-
ument had it been part of their agreement,
sophistication of parties, and nature and
scope of both prior negotiations between par-
ties and any purported extrinsic terms.
K.S.A. 84-2-202(b). o

2. Evidence €~400(6)

Under Kansas law, purchase agreement
for jet was fully integrated, and could not be
contradicted by parol evidence of purported
warranty that jet had “more range” than
previous model, consistent with vague pre-
contract representations, where purchase
agreement contained straightforward inte-
gration clause, principal provisions of agree-
ment occupied single sheet of paper, agree-
ment incorporated written specifications as
to jet’s expected performance, including
range, and expressly disclaimed any other
warranties, and agreement was presented to
sophisticated purchaser, who read and under-
stood terms and who signed contract at mo-
ment of his own choosing, after making modi-
fications. K.S.A. 84-2-202(b).

3. Evidence ¢=397(2)

Under Kansas law, inclusion of inte-
gration clause in written doecument is strong
evidence that parties intended that document
to represent entirety of their agreement,
such that parol evidence may not be offered
to contradict terms of agreement. K.S.A.
84-2-202(b).

4. Contracts &175(1)

Under Kansas law, parties to a contract
are presumed to comprehend contract terms
in way those terms are ordinarily used.

5. Contracts €=93(2)

Under Kansas law, courts normally at-
tribute to signatories to written agreement
knowledge and understanding of terms con-
tained in that agreement.

* The Honorable Ann Claire Williams, of the North-
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6. Evidence &=397(1)

Under Kansas law, merely showing that
extrinsic term was discussed before contract
was signed does not automatically open door
to proof of that term by parol evidence.
K.S.A. 84-2-202(b).

Brian T. Hunt, J.C. Buehler (argued), In-
dianapolis, IN, for Betaco, Inc.

Robert W. Wright, Stephen L. Vaughan
(argued), Jeffrey R. Gaither, Locke, Reyn-
olds, Boyd & Weisell, Indianapolis, IN, for
Cessna Aireraft Co.

Before FLAUM and ROVNER, Circuit
Judges, and WILLIAMS, District Judge.*

ILANA DIAMOND ROVNER, Circuit
Judge.

Betaco, Inc. agreed to purchase a six-pas-
senger CitationJet from the Cessna Aircraft
Company for $2.495 million. After making
deposits totaling $150,000 toward the pur-
chase of the aircraft, Betaco decided that the
anticipated range of the plane was unsatisfac-
tory and canceled the contract. Cessna, in-
voking a contractual provision entitling it to
keep deposits as liquidated damages in the
event of cancellation, refused to return the
$150,000 Betaco had advanced. Betaco filed
this diversity action contending, among other
things, that Cessna had breached a purport-
ed warranty not contained in the signed pur-
chase agreement that the new CitationJet
would have “more range” than its predeces-
sor, the Citation I. A jury agreed that Cessna
had made and breached the extrinsic warran-
ty, and the district court ordered it to pay
damages of $150,000 plus pre- and post-judg-
ment interest.

In a prior appeal, we vacated the award of
damages and remanded for the purpose of a
bench hearing on whether the parties intend-
ed the purchase agreement they signed to be
the complete embodiment of their contraet.
Betaco, Inc. v. Cessna Aircraft Co., 32 F.3d
1126 (7th Cir.1994). After conduecting that
hearing, the district court answered this
question in the negative. Finding that deter-

ern District of Hlinois, sitting by designation.
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mination to be clearly erroneous, we reverse
and remand with directions to enter a final
judgment in favor of Cessna. : '

I

Our opinion in the previous appeal contains
an extensive summary of the underlying
facts, and we will assume the reader’s famil-
iarity with that opinion. To set the stage for
our analysis in this appeal, we shall repeat
only a few key points.

In response to Betaco owner J. George
Mikelsons’ request for information about the
Citationdet, Cessna sent Mikelsons a packet
of materials including a cover letter from
Robert T. Hubbard, a regional manager for
Cessna, a twenty-three page executive sum-
mary providing general information and per-
formance estimates for the new plane, and an
unsigned but otherwise completed purchase
agreement. In pertme_nt part, Hubbard’s
letter stated: '

~Although a completely new des1gn, the: Ci-
tationJet has inherited all the quality, reli-
~ability, safety and economy of the more
than 1600: Citations before it. At 437 miles
‘per hour, the Citationdet is much faster,
more efficient; and has more range than
the popular Citation I. And its luxurious
first-class cabin reflects a level of comfort
and quality found only in much larger jets.

PLEx. 1; see 32 I".3d at 1127-28.

The purchase. agreement .occupied both
sides of one sheet of paper.: “Exhibit A,”
attached and incorporated, into that agree-
ment, set forth preliminary specifications in-
dicating that at its maximum gross takeoff
weight of 10,000 pounds, the CitationJet
would have a full fuel range of 1,500 nautical
miles, plus or minus four percent, under
specified conditions. PLEx. 2 at 5§ 2 A
highlighted clause in the purchase agreement
disclaimed -warranties ‘beyond . those con-
tained in the prehmmary spec1ﬁcat10ns

EXCEPT FOR THE EXPRESS TERMS
‘OF. SELLER'S WRITTEN LIMITED
WARRANTIES PERTAINING TO THE
AIRCRAFT, WHICH ARE SET FORTH
IN THE SPECIFICATION (EXHIBIT

A), SELLER MAKES NO REPRESEN-
TATIONS OR WARRANTIES EXPRESS
OR- IMPLIED, OF MERCHANTABILI-
TY, FITNESS FOR ANY PARTICULAR
PURPOSE, OR OTHERWISE WHICH
EXTEND BEYOND THE FACE HERE-
OF OR THEREOF. ... NO PERSON OR
ENTITY IS AUTHORIZED TO MAKE
ANY REPRESENTATIONS OR WAR-
RANTIES OR TO ASSUME ANY OBLI-
GATIONS ON BEHALF OF SELLER.

PLEx. 4 at 1. The agreement also included an
integration clause:

This agreement is the only agreement con-

trolling this purchase and sale, express or

implied, either verbal or in writing, and is
binding on Purchaser and Seller, their

“heirs, executors, administrators, suecessors

or assigns.... Purchaser acknowledges

receipt of a written copy of this Agreement
which may not be modified in any way
except by written agreement execubed by

‘both partles
PLEx. 4 at 2 § IV 17. After making two
modifications to the purchase agreement,
Mikelsons. 51gned it on behalf of Betaco. Ur-
sula Jarvis, Cessna’s admlms’cra’ave director,
accepted one of Mikelsons’ changes and re-
jected the other. See PLEx. 10. She signed
the agreement on behalf of Cessna.

In the first appeal, we reversed as prema-
ture the district court’s ruling on summary
judgment that the purchase agreement and
incorporated specifications did not embody
the parties’ complete agreement, notwith-
standing the express language disclaiming
extrinsic warranties and declaring the pur-
chase agreement to be the sole contract be-
tween the parties. We noted several eircum-
stances which, contrary to the district court’s
finding, suggested that the parties in fact did
intend for the purchase contract to reflect
their complete agreement. First, the con-
tract. contained clauses expressly disclaiming
extrinsic warranties and deeming the con-
tract to be fully integrated; and we noted
that the latter provision in particular is eon-
sidered “ ‘strong evidence’” that the written
contract represented the entirety of .the
agreement between the parties. 32 F.3d at
1133 (quoting L.S. Heath & Som, Inc. v. AT
& T Info. Sys., Inc, 9 F.8d 561, 569 (Tth
Cir.1993)). Second, we were skeptical of the
notion that an extrinsic term as to the rela-
tive range of the aircraft was not the type of
term that would ordinarily be included within
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the agreement itself. Id. at 1134-86. Third,
we did not think it significant that Mikelsons
had failed to consult with a lawyer before
signing the purchase agreement. The con-
tract was not lengthy or obtuse, we pointed
out, and Mikelsons, who had extensive expe-
rience as a pilot, airline executive, and pur-
chaser of aircraft, was a sophisticated buyer.
Id. at 1136.

Faced with these facts, we were tempted
to hold, as a matter of law, that the purchase
agreement was fully integrated (barring Be-
taco from seeking to establish the breach of
any extrinsic warranty); but a reference in
Mikelsons’ affidavit to pre-contractual discus-
sions about the range of the CitationJet con-
vinced us that an evidentiary hearing on the
matter was in order. Mikelsons’ affidavit
suggested that the “more range” reference in
Hubbard’s letter might have been the culmi-
nation of substantial discussions between the
parties addressing Mikelsons’ concern that
the new jet be able to fly greater distances
than the Citation I. If that were so, then
there was at least the possibility that the
later-signed purchase agreement did not em-
body all terms of the contract between the
parties. We therefore remanded the case for
a bench hearing as to whether the parties
intended for the signed purchase agreement
to constitute their entire agreement. Id. at
1137-38.

After. taking evidence on this issue, the
district court concluded that the parties did
not intend for the purchase agreement to be
a fully integrated document, and that the
parties intended for the “more range” repre-
sentation in Hubbard’s letter to be a basis of
their bargain. Consequently, the parol evi-
dence rule (Kan.Stat.Ann. § 84-2-202) did
not bar the introduction of the evidence on
which the jury had relied in finding that
Cessna had made an express warranty as to
the relative range of the CitationJet and that
it had breached that warranty. The court
accordingly reinstated the jury’s verdict on
Count II of Betaco’s complaint, the sole
count on which Betaco had prevailed.

1. The court believed that one or more such con-
versations had occurred because (1) Cessna had
not included a purchase agreement in the infor-
mational packets it sent to other prospective cus-
tomers, and it likely would not have forwarded a
completed agreement to Mikelsons without prior
discussion, (2) it was “highly doubtful”’ that Mik-
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The court found at the outset that Mikel-
sons was a sophisticated purchaser of air-
craft. Entry of Findings at 2 16. Mikelsons
had “built American Trans Air, the nation’s
tenth largest airline, from the ground up.”
Memorandum at 1. In addition, he had
logged many hours as a pilot, he had exten-
sive experience in the cockpits of a variety of
aircraft, Betaco (of which Mikelsons is presi-
dent) owned both a Citation I and a Citation
II, and he was a frequent pilot of the Citation
I. Entry of Findings at 2, 11 2-6; Memoran-
dum at 1-2.

-The court found further that at some time
prior to receiving the packet of materials
concerning the CitationdJet that included the
purchase agreement, “Mr. Mikelsons had one
or more conversations with a Cessna repre-
sentative in which Mr. Mikelsons expressed a
desire to purchase an airplane comparable to
the Citation I but with more range....”
Entry of Findings at 3 18.! Mikelsons, who
flew the Citation I predominantly on person-
al trips, but sometimes on business, had
found the range of that aircraft insufficient
on occasion to reach the intended destination
without a fuel stop. Memorandum at 2.
Mikelsons testified, and the district court
found, that in his discussions with the Cessna
representative about the Citation I, he was
assured that the CitationdJet would have
more range than the Citation I. Entry of
Findings at 3 18. :

The court explained that “more range” in
the aviation industry connotes a greater
range at maximum takeoff weight with a full
load of fuel. Id. 9. This, of course, is the
payload configuration at which the specifica-
tions incorporated into the purchase agree-
ment warranted a particular range (1,500
nautical miles), and as the distriet court not-
ed, “the evidence is uncontradicted that the
CitationJet did have greater range at that
configuration.” Memorandum at 4 n. 3 (em-
phasis in original). But, the court proceeded,
“Mr. Mikelsons also testified at trial that the

elsons would have signed the agreement, let
alone on the very day he received it, without first
contacting a Cessna representative, and (3) Mik-
elsons added terms to the agreement indicating
that he had knowledge beyond the information
included in the materials sent to him. Memoran-
dum at 3.
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‘more range’ language meant ‘more range at
all payload configurations’ o him.” Id. (em-
phasis in original). - Thus, “[a]lthough it may
be true that range comparisons are done at
maximum gross takeoff weight with full fuel,
it is not unreasonable to assume that, unless
otherwise indicated, the range ratio of one
airplane to another is relatively consistent
throughout the spectrum of payloads.” - Id.
Consistent with that assumption, the court
found that “Mr. Mikelsons believed that the
CitationJet’s range would be significantly
greater at all payload configurations than the
Citation T's” (Entry of Findings at' 4 112),
that he believed that the “more range” repre-
sentation was a basis of the bargain and part
of the contract (d. ¥13), and that: Betaco
would not have entered into the contract with
Cessna had Mikelsons not believed that the
CitationJet would have a greater range than
the Citation I at all payload configurations
(id. at 3 1.11). '

The - district court found that Cessna
shared Betaco’s belief as to the relative
range of the CitationJet and believed it to be
part of the bargain. Entry of Findings at 4
117; Memorandum at 8-9. “The foremost
evidence supporting this conclusion is Cess-
na’s clear attempt to attract customers in
general, and Mr. Mikelsons specifically, with
the range comparisons to the Citation 1.”
Memorandum at 9. Moreover, Cessna’s con-
duct after it entered into the purchase agree-
ment supported the notion that Cessna be-
lieved the range comparison to be among the
terms of its contract with Betaco. The court
pointed out that several months after the

contract was signed, Cessna sent Betaco an

update on the CitationJet that contained pre-
liminary data indicating that the new jet’s
range would exceed that of the Citation I by
at least 100 nautical miles at all payload
configurations. Memorandum at 9. “Clear-
ly, at least as of April 3, 1990, Cessna had
every intention of manufacturing an airplane
with a-greater range ‘at all -configuratiors
than the Citation 1.” Id.' Finally, the court
noted that when Betaco first expressed eon-
cern that the CitationJet would not live up to
this expectation, Cessna did not insist that
“more range” was beyond their agreement,
but instead attempted to persuade Betaco
that the plane would, in fact, outdistance the

Citation I at all payload' configurations. Id.
at 9-10. : ’

Having found that the parties had intended
the extrinsic term as to the relative range of
the CitationJet to be a key term of their
bargain, the court concluded that the pur-
chase agreement, notwithstanding the inte-
gration clause, could not be deemed a fully
integrated document. Memorandum at 10.
In this regard, the court observed:

Mr. Mikelsons did not know that he could
rely on representations made in the Pur-
chase Agreement or Specifications but not
in the Hubbard letter or executive sum-
mary. He thought it was all part of “the
deal.” The integration clause in the Pur-
chase Agreement does not clearly dispel
such-a notion. The clause integrates the
parties’ agreement into “this Agreement,”
but -does not indicate what “this Agree--
ment” is. Considering the fact that the
word: “agreement” is capitalized, that the
clause speaks of a written copy of “this
Agreement,” and that elsewhere in the
agreement it notes that “this Purchase
Agreement” is “the ‘Agreement,’” we, as
attorneys, can rather easily conclude  in
retrospect that “this Agreement” refers to
the writing on the front and back of the
Purchase Agreement. This conclusion
would not be openly evident to a layman
based on -a reading of the integration
clause, or the entire Purchase Agreement
for that matter. The Purchase Agree-
ment, or “the Agreement,” could have been
further defined: “the terms of which are
found eXclusinly on this page and the
reverse page,” but it was not. This defi-
ciency in the integration clause is especial-
ly important in this case where the Pur-
chase Agreement was sent with a packet of
materials, some of which were ostensibly
intended to be part of the agreement and
some of which were not.

Memorandum -at 6-7 (footnotes and record
citation-omitted). . :

1L

[1]1 We are satisfied that our first opinion
adequately sets out the applicable legal prin-
ciples, and no more than a modest re-cap is
required here. Kansas law, of course, gov-
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erns this dispute, and section 84-2-202 of the
Kansas Statutes provides that a document
intended by the parties as a final expression
of their agreement may not be contradicted
by evidence of any prior agreement or con-
temporaneous oral agreement, and may not
be supplemented with evidence of consistent
additional terms when a court finds that the
parties intended the document to be the
“complete and exclusive statement of the
terms of the agreement.” Kan. Stat. Ann.
§ 84-2-202(b). Thus, to the extent that Be-
taco and Cessna intended for the signed pur-
chase agreement to include each and’every
term of their agreement, Betaco cannot at-
tempt to establish by parol evidence a term
beyond the four corners of that document
and seek to recover damages for the purport-
ed breach of that term. Id.; see 32 F.3d at
1181, In assessing the intent of the parties,
the following factors should be considered:
(1) the inclusion of merger or integration
clauses in the document under consideration,
(2) the disclaimer of warranties, (3) whether
the extrinsic term is one that the parties
would certainly have included in the docu-
ment had it been part of their agreement, (4)
the sophistication of the parties, and (5) the
nature and scope of both prior negotiations
between the parties and any purported ex-
trinsic terms. Jd. at 1132-33 (quoting Mid
Continent Cabinetry, Inc. v. George Koch
Sons, Inc, 1991 WL 151074, at *8 (D.Kan.
July 11, 1991)).

[2] The question of the parties’ intent is
typically a factual one, particularly when it
turns not just on the written provisions of
their contract but on surrounding events that
the parties may have interpreted and re-
called differently. 32 F.3d at 1181. In this
case, for example, Mikelsons testified that he
had one or more conversations with Cessna
officials about the relative range of the Cita-
tionJet before he received and signed the
purchase agreement. Cessna denies that
any such conversations took place. The dis-
trict court credited Mikelsons on this point,

2. The clearly erroneous standard of review re-
quires us “‘to distinguish between the situation in
which we think that if we had been the trier of
fact we would have decided the case differently
and the situation in which we are firmly con-
vinced that we would have done so.” Carr v.
Allison Gas. Turbine Div., General Motors Corp.,
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and this assessment was obviously key to the
district court’s determination that the parties
did not intend for the purchase agreement to
be a fully integrated document. We are
loathe to second-guess the district court’s
factual findings. Yet, the contractual lan-
guage disavowing terms beyond the face of
the purchase agreement is plain and unequiv-
ocal, and the evidence that Cessna has ad-
duced in an effort to overcome this language
is exceedingly weak. Having reviewed the
record, we are unable to sustain the distriet
court’s ultimate finding that the parties did
not intend for the purchase agreement to be
fully integrated; that finding was, we believe,
clearly erroneous.? The analysis which leads
us to that conclusion will follow the list of
relevant factors we identified above.

A. Merger and Integratioﬁ Clauses

[3] As we observed in Betaco I, the inclu-
sion of an integration clause in a written
document is “‘strong evidence’” that the
parties intended that document to represent
the entirety of their agreement. 32 F.3d at
11338 (quoting L.S. Heath & Son, 9 F.3d at
569). The purchase agreement executed by
Betaco and Cessna contains such a clause,
stating- both that the signed agreement “is
the only agreement” controlling the purchase
of the aircraft, that it “is binding on Purchas-
er and Seller,” and that the agreement “may
not be modified in any way except by written
agreement executed by both parties.” PLEx.
4at 2§ IVT17. We noted that the langnage
of the clause is simple and straightforward,
that it was not buried in fine print, and that
it was not otherwise likely to be overlooked
in an agreement that covered only two pages.
32 F.3d at 1133-34. We also pointed out that
Mikelsons had signed the agreement contain-
ing this clause and that he had had the
opportunity to review it before signing. Id.
at 1134.

The integration clause speaks for itself, of
course, and nothing adduced on remand has
shaken our conviction that it constitutes

32 F.3d 1007, 1008 (7th Cir.1994) (emphasis in
original). Our review “thus is deferential, but it
is not abject.” Id. Statements found in some
cases suggesting that the standard is so deferen-
tial as to be nearly insurmountable are not au-
thoritative. Id.
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strong evidence that the parties intended the
written purchase agreement to constitute the
full embodiment of their contract. Id. at
1133-34. On the contrary, although extrinsic
evidence ordinarily is unnecessary to estab-
lish that the parties to an agreement meant
what they said in their contract,® Mikelsons’
testimony on remand only confirms that the
integration clause should be taken seriously.
Mikelsons acknowledged that in signing the
contract, he verified that he had read it, that
he understood it, and that he had full author-
ity to bind Betaco with his signature. Tr.-85;
see' PLEx. 4 at 1. He acknowledged what the
integration clause said; indeed, when asked
by Cessna’s counsel what he understood the
language to mean, he answered, “Just exact-
ly what it says, Mr. Buehler—that this con-
tract is the only contract between the par-
ties.” Tr. 34.

[4] Now, Mikelsons also testified that he
believed that Cessna’s marketing was incor-
porated into the agreement (Tr. 34), and the
district court thought the integration clause
sufficiently unclear as to what it meant by
“this Agreement” that a layperson might
think that the agreement included represen-
tations outside of the purchase agreement
itself (Memorandum at 6~7). Both supposi-
tions fly directly in the face of the plain
terms of the agreement. Taking the district
court’s point first, we discern no ambiguity
as to what is meant by “this Agreement.” . In

a document entitled “PURCHASE AGREE-

MENT,” the consistent use of “this” natural-
ly points the reader to the purchase agree-
ment itself. Any doubt in this regard is then
eradicated by the first paragraph on the
reverse side of  the agreement, entitled
“TERMS AND CONDITIONS™: .
The Purchaser and Seller as set forth in
Items 1 and 2 hereby enter into this Pur-
chase Agreement (the “Agreement”) for
the purchase and sale of one (1) Cessna
CITATIONJET Model 525 Aircraft, with
optional equipment as listed in Item 5
herein (the “Aircraft”) on the terms and

3. Compare Ray Martin Painting, Inc. v. Ameron,
Inc., 638 F.Supp. 768, 773-74 (D.Kan.1986) (in-
tegration clause in written warranty agreement
negotiated and signed by two experienced busi-
ness entities supported finding as a matter of law
that written agreement was fully integrated) with

conditions as set forth on the face hereof
_and as follows[.]

PLEx. 4 at 2. The parties to a contract are
presumed to comprehend contract terms in
the way those terms are ordinarily used.
Eg., McGee v FEquicor-Equitable HCA
Corp., 953 F.2d 1192, 1202 (10th- Cir.1992)
(applying Kansas law). Thus, the district
court’s concerns about the lack of clarity
notwithstanding, it is entirely reasonable to
charge Mikelsons and Betaco with the real-
ization that when the contract spoke of “this
Agreement” being the sole agreement be-
tween the parties and disclaimed all repre-
sentations beyond it, it meant that only those
terms expressly incorporated within the two-
page purchase agreement itself were part of
the bargain. Mikelsons conceded that very
understanding; in fact. Tr. 34. He claims to
have thought that Hubbard’s letter was im-
ported into the agreement by virtue of a
reference -to' marketing within the prelimi-
nary specifications (which were, of course,
expressly made part of the purchase agree-
ment). Tr. 34; see also Tr. 30 But that
notion is both implausible and unreasonable.
The word “marketing” appears in the prelim-
inary specifications only twice, once on the
title page and again on the introductory
page, which simply indicate that the speeifi-
cations were prepared by, and that more
detailed information could be obtained from:

Citation Marketing

The Cessna Aircraft Company
- P.0. Box 7706

Wichita, Kansas 67277

PLEx. 2 at 2, 3. It is one thing to infer from
these unadorned references to “Citation Mar-
keting” that questions left unanswered by
the preliminary specifications should -be di-
rected to a marketing representative; it is
quite another to infer that anything a Cessna
representative might say in promoting the
plane, including the type of representations
made in Hubbard’s letter, would become a
term of the purchase agreement. In the face

Transamerica Oil Corp. v. Lynes, 723 F.2d 758,
763 (10th Cir.1983) (warranty disclaimer lan-
guage in invoice that purchaser signed to ac-
knowledge receipt of product did not render in-
voice a fully integrated contract; thus, proof of
extrinsic term allowed).
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of contractual terms expressly disavowing ex-
trinsic warranties, admonishing that no indi-
vidual was authorized to make representa-
tions on Cessna’s behalf, and providing that
modifications to the agreement had to be
made in a writing signed by both parties, the
latter inference strains eredulity.

B. Warranty Disclaimers

A disclaimer of extrinsic warranties com-
plements and reinforces the - integration
clause by making clear what is implicit in the
notion of a fully integrated contract: that no

representation not documented in the written

agreement itself is part of the parties’ bar-
gain. Two brief points about the warranty
disclaimer in this case deserve emphasis.

First, as we pointed out in Betaco I, the
purchase agreement, in language highlighted
by capitalized lettering, specifically dis-
claimed all warranties not expressly made
part of the agreement and admonished that
no one was authorized to make other warran-
ties on Cessna’s behalf. PLEx. 4 at 1; see 32
F.3d at 1133.  That alone calls into question
the viability of a breach of warranty claim
based on an extrinsic writing like Hubbard’s
cover letter to Mikelsons.

Second, this is not ‘a case in which the
purchase agreement purports to disclaim any
and all warranties. Rather, as acknowledged
in the disclaimer clause itself, the representa-
tions as to performance of the new jet set out
in the preliminary specifications were made
part of the contract. Those specifications, in
turn, did address the range of the aircraft,
indicating that it would have a full fuel range
of 1,500 nautical miles under specified condi-
tions. Taken at face value, therefore, the
disclaimer clause confined Cessna’s obli-
gdtions as to the expected performance of
the CitationJet to a limited and very specific
set of preliminary specifications and express-
ly disavowed the type of casual representa-
tion made in Hubbard’s letter.

Again, the testimony below gives us every
reason to believe that Mikelsons appreciated
the significance of the contract’s language.
Mikelsons affirmed that he had read and
understood the warranty disclaimer provi-
sions. Tr. 90. He also acknowledged that
he was quite familiar with such provisions:
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Q. Now, do you know what warranty dis-
claimers are?

A, Yes.

Q. Have you seen many in your lifetime?

A, Yes.

Q. Have you had warranty disclaimers in
many of the contracts that your business
has prepared?

A. Yes.

Q. So youre well acquainted and well
experienced with warranty disclaimers?

A. Yes.

Tr. 8. Thus, we have contract language
that is clear as to which warranties were
made part of the agreement and which were
not, signed by an individual who knew from
his- own experience what such disclaimers
meant.

C. Whether the Alleged Extrinsic Warranty

Was One That the Parties  Certainly

- Would Have Included within the Pur-
chase Agreement.

The purchase agreement itself was not si-
lent as to the anticipated range of the Cita-
tionJet. The preliminary specifications in-
corporated into that agreement contained a
section on “estimated performance” which
listed some seven factors, among them the
full fuel range of the aireraft; we repro-
duced that section in full in Betaco I. 32
F.3d at 1135. As we pointed out, “[t]his
summary of the aircraft’s performance is, in
stark contrast to [Hubbard’s] letter, quite
precise and quite explicit about the assump-
tions underlying each of the estimates.” Id.
at 1136. Thus, Cessna clearly was willing to
make certain performance estimates part of
the contract, but when it did so it gave
concrete estimates (a full fuel range of 1,500
nautical miles, for example) and made ex-
plicit the conditions under which those esti-
mates would apply.

The fact that the purchase agreement ad-
dressed the range and did so with specificity
indicates to us that had Cessna and Betaco
intended for any additional representations
as to the range of the CitationJet to be
included in their contract, they would have
been made an explicit part of the purchase
agreement. It is not as if the relative range
of the CitationJet vis-4-vis the Citation I.was
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different from the other types of factors ad-
dressed in the preliminary specifications, or
one that could not be reduced to the level of
detail otherwise reflected in the specifica-
tions. In faet, the only sense in which Hub-
bard’s “more range” representation stands
apart in kind from the terms expressly in-
cluded in the contract is its extraordinary
ambiguity. ~ Given that the contract other-
wise described the expected performance of
the aireraft with a high degree of specificity,
making all of the assumptions underlying
each expectation explicit, it is utterly implau-
sible to think that the parties would have
understood. the types of casual representa-
tions found in Hubbard’s letter to be part of
the same contract. Indeed,:it is hard to
believe that a manufacturer of aircraft that
had attempted to limit its obligations to a
carefully delineated set of performance esti-
mates would substantially increase its expo-
sure with an indefinite term like “more
range.” Equally implausible is the -sugges-
tion that Mikelsons, an experienced and so-
phisticated purchaser of aircraft with a pro-
fessed concern about range; and with a staff
available to crunch the numbers, would be
content to spend nearly two-and-a-half mil-
lion dollars on a plane on the mere assurance
that it had . “more range” than an earlier
model. The distriet court thought that the
parties treated this transaction more like the
purchase of a.family car than the purchase of
a multi-million dollar jet. . Memorandum at 5
n. 5. It may be that Mikelsons treated the
purchase that casually. But we find no evi-
dence in the record that Cessna did, or in
particular that Cessna shared Mikelsons’
professed expectation that an indefinite, ex-
trinsic term like “more range” would become
a term of the contract. -

D. Sophistication of the Parties .

Mikelsons brought with him to the pur-
chase of the CitationJet a wealth of experi-
ence and sophistication. As the district court
recognized, “[Mikelsons’] experience in the
business of aviation cannot ‘be denied.”
Memorandum at 2. He had logged over
18,000 hours in a variety of aircraft. He had
established one of the nation’s major airlines.
Betaco, of which he was president, was in the
business of purchasing and leasing aircraft.
Betaco previously had purchased second-

hand from Cessna a Citation I as well as a
Citation II. Mikelsons himself had flown the
Citation I extensively. Thus, as the district
court found, “Betaco and Cessna were in
relatively equal bargaining positions in this
transaction.” Entry of Findings at 2 Y6.

Mikelsons is not, as the district court em-
phasized, a lawyer (see Memorandum at 6-7);
and yet, his familiarity with the types of
contract terms at issue here rendered him
fully able to appreciate the import of those
terms. As we have pointed out, Mikelsons
read and understood the language in'the
purchase agreement disclaiming extrinsic
warranties; he likewise read and understood
the integration clause.

(5] We normally attribute to the signato-
ries to a written agreement knowledge and
understanding of the terms contained in that
agreement. 32 F.3d at 1136 (quoting Rosen-
baum v. Texas Ehergies, Inc., 241 Kan. 295,
736 P.2d 888, 891-92 (1987)). Mikelsons’ de-
gree of sophistication certainly gives us no
reason to depart from that rule here.

E. Nature and Scope of Prior Negotiations
and the Purported Extrinsic Term

Despite the integration clause and the dis-
claimer of extrinsic warranties in the pur-
chase agreement, Mikelsons’ affidavit raised
the possibility that the parties had engaged
in substantial pre-contract negotiations as to
the anticipated range of the CitationJet rela-
tive to the Citation I, a subject not addressed
in the purchase agreement itself but that
Betaco insists was central to its decision to
purchase the new aircraft. Exploration of
this possibility was the purpose of the re-
mand we ordered. 32 F.3d at 1137-38.

[6] We did not mean to suggest, of
course, that the door is open to proof of an
extrinsic term whenever a party can estab-
lish that the subject of that term was dis-
cussed before the contract was signed. That
would render contractual provisions disavow-
ing any and all terms not contained within
the four. corners of the contract, not to men-
tion statutory provisions. like section 2-202,
virtually meaningless. Rather, only in limit-
ed circumstances can a party overcome the
bar of integration clauses and warranty dis-
claimers. Transamerica Oil Corp. v. Lynes,
723 F.2d 758 (10th Cir.1983) (applying Kan-
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sas law), which we cited in Betaco I, offers an
illustration. There, a company that drilled
oil and gas wells purchased a product based
on representations made in the manufactur-
er’s advertising and in discussions with the
manufacturer’s representatives. When the
product failed to perform as expected, the
purchaser sued for breach of warranty. The
manufacturer sought to rely on warranty dis-
claimers contained in the invoices that the
purchaser signed on receipt of the product.
The Tenth Circuit concluded that proof of
extrinsic warranties was permissible none-
theless. “There was no negotiated document
signed by both parties evidencing the sale of
one or all of these [products],” the court
pointed out (id. at 763), there was only the
purchaser’s signature on the invoice below
the words “I certify that the above materials
or services have been received” (id.). “These
words indicate that the document is a deliv-
ery receipt and possibly a billing statement,
but not a fully integrated contract.” Id.
Thus, despite additional language acknowl-
edging the terms on the reverse side of the
invoice, which included the warranty dis-
claimer, the court was satisfied that the in-
voice did not reflect the final agreement of
the parties. Id. Transamerica Oil indi-
cates, then, that the parties may resort to
extrinsic terms in the face of contractual
provisions disclaiming any and all such terms
when, as was the case there, the terms of the
disclaimer were unexpected and unbargained
for. See Kan. Stat. Ann. § 84-2-316(1), offi-
cial U.C.C. comment, “Purposes” 11; see
also 723 F.2d at 762. Having reviewed the
evidence adduced on remand, we are satis-
fied that the circumstances of this case do
not fit within that narrow category.

This is not a case in which the purchaser of
a product, whose expectations have been en-
tirely shaped by precontract representations,
is asked upon delivery' to execute an “in-
voice” in which he unwittingly surrenders
any and all claims based on those extrinsic
representations. Cf Transamerica Oil, 723
F.2d at 763; Hemmert Agric. Aviation v.
Mid-Continent Aircrafi Corp., 663 F.Supp.
1546, 15563 (D.Kan.1987). ‘Mikelsons was pre-
sented with a written purchase agreement in
advance of his order, and he obviously con-
trolled the timing of the order. He had, as
we noted in Betaco I, every opportunity to
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review the agreement himself, to have his
staff review it, and to seek the advice of legal
counsel. 32 F.3d at 1134, 1186. The agree-
ment incorporated detailed specifications as
to the performance of the aircraft, and ex-
plicitly disclaimed any warranties not con-
tained in those specifications. The limits of
the contract were therefore plain, and nei-
ther time, disparity of resources, nor any
other circumstance prevented Mikelsons and
Betaco from appreciating those limits.

It is also clear that the terms of the pur-
chase agreement did not amount to a take it
or leave it proposition, depriving Betaco of
the opportunity to negotiate further terms of
importance to it. Before signing and re-
turning the agreement to Cessna, Mikelsons
added two terms to the agreement: one in-
voking. the right to opt for an earlier delivery
and aircraft serial number, in the event one
became available, and the other invoking the
right to exercise such an option at a price
appropriate to the earlier serial number. Pl
Ex. 4 at 1. Jarvis, in turn, on Cessna’s behalf,
accepted one of these additional terms (that
concerning an earlier delivery and serial
number) and rejected the other. PLEx. 10 at
1; see also PLEx. 10 at 2 (final purchase
agreement as modified).

In sum, we have a purchase agreement
which in straightforward language declares
itself to be the only agreement between the
parties. Its principal provisions occupied a
single sheet of paper. It incorporated writ-
ten specifications as to the expected perfor-
mance of the new aircraft; including its
range. It expressly disclaimed any other
warranties beyond these. It was presented
to a sophisticated purchaser well grounded in
aeronautics, who had purchased aircraft be-
fore, who was in the business of buying and
leasing aircraft (not to mention running an
airline). He read and understood the inte-
gration clause, he read and understood the
warranty disclaimer clause—he had read
such clauses before. He signed the contract
at a moment of his own choosing, after mak-
ing modifications.

All of this weighs heavily in favor of honor-
ing the integration and warranty disclaimer
clauses and precluding Betaco’s effort to
read into the parties’ agreement an extrinsic
term as to the relative range of the Citation-
Jet. Mikelsons could not have been taken by
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surprise by the contents of the purchase
agreement in any sense of the word.

As we noted earlier, the district court
found that at some time before Hubbard sent
the purchase agreement and other materials
to Mikelsons, “Mr. Mikelsons had one or
more conversations with:a Cessna represen-
tative in which Mr. Mikelsons expressed a
desire to purchase an airplane comparable to
the Citation I but with more range and in
which the Cessna representative informed
Mr. Mikelsons that the CitationJet had more
range than the Citation 1.” Entry of Find-
ings at 3 8. We do not know which Cita-
tion representative made this assertion (it
may have been Hubbard, but Mikelsons
could not recall, see, e.g., Tr. 58, 95), we do
not know how many conversations there
might have been, and we do not know in
what detail the relative range of the two
planes was discussed. But under Betaco’s
theory of the case, these discussions were the
genesis’ of the “more range” representation
in Hubbard’s letter, a representation that
Betaco insists, and the district court found,
was central to Betaeo’s decision to purchase
the plane. Entry of Findings at 3.

The indefinite character of the “more
range” representation in Hubbard’s letter re-
mains as troublesome now as it was in the
first appeal. As we noted in Betaco I, Hub-
bard’s letter is “long on adjectives and short
on details” (82 F.3d at 1135) and ‘in that
respect appeared much more like a standard
promotional letter than the confirmation of a
key contract term. It is now undisputed that
Hubbard’s letter was, in fact, a canned letter
sent to many prospective purchasers of the
Citationdet. Tr. 11415. So nothing in the
content of the letter grew out of the one or
more - discussions Mikelsons previously had
with the Cessna representative. More im-
portantly, it is not at all clear what “more
range” means.

The district court’s findings on this key
point- are inconsistent. ' Recall ‘that. the dis-
trict court first observed: , :

The term “more range” means, as used in

the aviation industry, greater range when

compared at identical (standard) atmo-

4. As additional support for this proposition, the
district court cited Cessna’s effort to attract cus-
tomers by trumpeting the CitationJet's greater
range, as well as its efforts to persuade Betaco,
once cancellation was threatened, that the new

spheric conditions with each plane at its

maximum gross takeoff weight with a full

-load of fuel. .
Entry of Findings at 3, 19. Yet, as the
district court itself noted, “the evidence is
uncontradicted that the CitationJet did have
greater range at that configuration.” Memo-
randum at 4 n. 8 (emphasis in original).
Thus, attributing the industry’s understand-
ing of “more range” to Hubbard gets Betaco
nowhere; only if “more range” is construed
to mean more range at all payloads does
Betaco have a basis to claim a breach of this
purported warranty. Here the district court
equivocated. Despite the limited under-
standing in the industry of the phrase “more
range,” the court found that Mikelsons un-
derstood it to mean more range at all pay-
loads. Id.; Entry of Findings at 4 112. In
the court’s view, it was reasonable for Mikel-
sons to make this leap. “Although it may be
true that range comparisons are done at
maximum gross takeoff weight with full fuel,”
the court conceded, “it is not unreasonable to
assume that, unless otherwise indicated, the
range ratio of one airplane to another is
relatively consistent throughout the spectrum
of payloads.” Memorandum at 4 n. 3. The
principal support that the court cited for the
notion that this was an assumption and un-
derstanding of “more range” that Cessna
shared was a performance update that Cess-
na sent to Mikelsons on April 3, 1990, more
than two months after Hubbard sent his
letter to Mikelsons and Mikelsons signed the
contract. PLEX. 9 at 4; see Memorandum at
4 n. 8. That update contained a graph indicat-
ing that the CitationJet would have a greater
range at all payloads than the Citation I. See
id. But whatever this post-contract update
may reveal about Cessna’s expectations of
the plane’s performance, it tells us nothing
about what Cessna’s understanding of the
contract was at the time Cessna and Betaco
entered into it; and there certainly is no
evidence establishing ‘that Cessna agreed to
make this “update” a contractual obligation
on par with the preliminary specifications
that had been incorporated into the contract
expressly.!

plane would in-fact have more range than its

predecessor at all payloads. Memorandum at 9-

10. Vague marketing references to “more
range” of the kind found in Hubbard’s letter do
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- In essence, the court found that the parties
made part of their agreement a vague, ex-
trinsic term that purportedly has a particular
meaning in the industry, but then it accorded
that term a significantly broader meaning
based on speculative assumptions in order to
support Betaco’s theory of recovery.  This is
a house of cards, and if the tenuous character
of its tenets does not bring it down, the
nature of Hubbard’s letter does. To aceept
the notion that Hubbard’s “more range” rep-
resentation was a term as to which the par-
ties shared a particular understanding that
they wished to make part of their bargain,
one must assume that it either was subject to
negotiation or at least the culmination of
negotiation. But, as we have noted, the evi-
dence is undisputed that Hubbard’s letter
was a canned letter produced from Cessna’s
stock promotional correspondence. Thus,
even if that letter and the accompanying
materials were sent to Mikelsons in response
to his inquiries, there is no evidence that
ony term in the letter was written to address
Mikelsons’ professed requirement that the
CitationJet have a range in excess of the
Citation I's range at all payload configura-
tions. There is, in short, no basis for attrib-
uting to Hubbard’s “more range” representa-
tion the kind of particularized meaning that
the district court found it to have.

We are left, then, with Mikelsons’ unilater-
al expectation, based on the pre-contract con-
versations with Cessna representatives that
the district court found to have ocecurred,
that the new jet would have more range than
the Citation I at all payloads. Given the
circumstances of this case, this is not enough
to overcome the plain terms of the purchase
agreement eschewing any and all such ex-
trinsic terms.

1.

It is important to recall where our analysis
began. The parol evidence rule bars evi-

not in any way clarify under what payload con-
figurations the CitationJet was to outperform the
Citation I. Moreover, Cessna’s belief that the
range of the new jet would exceed that of the
Citation [ in all instances sheds no light on what
Cessna had agreed to warrant in the contract. It
does not strike us unusual that a reputable manu-
facturer would expect and intend for its product
to perform beyond its warranted specifications;
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dence of extrinsic terms where the parties
intended for a particular document to em-
body their complete agreement. The pur-
chase agreement that Cessna and Betaco
signed suggests on its face that the parties
did intend for that document to represent the
sole and exclusive agreement between them:
the agreement contained an integration
clause, and it also disclaimed any warranties
beyond those expressly incorporated into the
agreement. These provisions were neither
hidden nor incomprehensible. Mikelsons
read and understood them before signing the
contract.

The question, then, is whether the evi-
dence Betaco adduced on remand is sufficient
to overcome the presumption that the con-
tract meant what it said, and that no terms
not expressly included within the purchase
agreement were made part of the bargain.
It is far from sufficient. Although we accept,
as we must, the district court’s finding that
Mikelsons had one or more conversations
with Cessna representatives in which he was
assured that the CitationJet would have
more range than the Citation I, there is a
paucity of evidence indicating that the par-
ties shared an intent to make any such repre-
sentation a part of their bargain. Hubbard’s
representation that the CitationJet would
have “more range” than its predecessor came
in the form of a standard promotional letter
sent to countless other prospective purchas-
ers. Moreover, if one attributes to “more
range” the meaning that phrase typically car-
ries in the aviation industry—more range at
gross takeoff weight with a full load of fuel—
it was wholly duplicative of the purchase
agreement, which specified that the Citation-
Jet would have a range of 1,500 nautical
miles at that payload configuration, a range
concededly greater than the range of the
Citation I. Only if one broadens the mean-
ing of “more range” to connote more range
at all payloads does that term add anything
to the purchase agreement, and yet there is

but the manufacturer’s confidence in its product
alone does not give rise to a contractual obli-
gation.

5. They were sent to Hubbard by express mail,
with Mikelsons’ name and address, as well as a
price and delivery date, already filled in on the
purchase agreement.
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no evidence that that is what Cessna under-
stood the “more. range” reference in Hub-
bard’s letter to mean.

At bottom, what Betaco has attempted to
do is to retroactively make part of its bargain
with Cessna its own expectations of the air-
craft in direct contravention of the terms of
the written agreement it signed. This is
what the parol evidence rule classically for-
bids. The district court was in error in
concluding that the written agreement was
not fully integrated and in permitting extrin-
sic evidence of an additional term, and ac-
cordingly the jury’s verdict in favor of Betaco
for breach of that term cannot stand.

Iv.

The distriet court’s finding that the written
purchase agreement was not fully integrated,
and that proof of an extrinsic term was
therefore permissible, is reversed and the
case is remanded with directions to vacate
the jury’s verdict in favor of Betaco on Count
11 .of the complaint and to enter final judg-
ment in favor of Cessna on that count.

REVERSED AND REMANDED.

W
O E KEY NUMBER SYSTEM
LT

Jimmy Ray PITSONBARGER,
Petitioner-Appellant,

V.

Richard GRAMLEY, Respondent-
' Appellee.

No. 95-3912.

United States Court of Appeals,
Seventh Circuit. '

Argued Sept. 5, 1996,
Decided Dec. 19, 1996.
Order Denying Rehearing Feb. 20, 1997.

Following affirmance, 142 11.2d 353, 154
Il.Dec. 562, 568 N.E.2d 783, of his murder
convictions -and death sentence, petitioner
sought federal habeas corpus relief. The

United States District Court for the Central
District of Illinois, Joe Billy MecDade, J.,
denied petition. Petitioner appealed. The
Court of Appeals, Diane P. Wood, Circuit
Judge, held that: (1) petitioner’s ineffective
assistance of counsel claim regarding psycho-
tropic medication was procedurally defaulted;
(2) Executive Agreement of Governors of
Tllinois, Missouri, and Nevada, was valid; (3)
petitioner did not have right under Inter-
state Agreement on Detainers Act (IAD) to
choose order in which he would serve his
sentences; (4) petitioner’s claim that intraju-
ry conversation violated his right to impartial
jury was procedurally defaulted; (5) trial
court properly dismissed three prospective
jurors for cause; (6) trial court’s failure to
dismiss prospective juror for cause did not
deprive. petitioner of his right to impartial
jury;- (7) -evidence that petitioner had en-
gaged in “window peeping” and public inde-
cency in the past was admissible; (8) state
court did not unreasonably apply clearly es-
tablished federal law as determined by the
United States Supreme Court in rejecting
defendant’s claim that eligibility phase of his
sentencing hearing was prejudiced by im-
proper introduction of victim impact state-
ments; (9) petitioner’s claim that prosecutor’s
closing argument during eligibility stage of
sentencing hearing violated his rights to due
process - was procedurally defaulted; (10)
state court did not unreasonably apply clear-
ly established federal law as determined by
the United States Supreme Court in reject-
ing defendant’s claim that prosecutor’s argu-
ment at conclusion of second stage of sen-
tencing hearing violated his right to fair trial;
and (11) petitioner was not entitled to relief
based on claim that counsel had conflict of
interest. :

Affirmed.

1. Habeas Corpus ¢=765.1

On appeal of habeas corpus action, Court
of Appeals reviews legal determinations of
state courts de novo. 28 U.S.CA.
§ 2254(d)(1, 2). :

2. Habeas Corpus =768

Factual determinations made by state
courts are presumed to be correct in federal
habeas action; this presumption may be re-
butted only by clear and convincing evidence.
28 U.S.C.A. § 2254(e)(1).
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