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I.  Introduction

1. Creation of the International Committee and its Mandate

The creation of the International Committee on The Legal Principles relating to Climate

Change (hereinafter referred to as “the International Committee” or “the Committee”) was initiated

by the proposal of the Japan Branch in September 2008, which was approved by the ILA Executive

Council in November 2008.  The proposal stated, inter alia, as follows:

As the IPCC Report indicated, the United Nations Framework Convention on Climate

Change (UNFCCC) of 1992 and the Kyoto Protocol of 1997 have set a significant precedent,

but are only the first steps towards implementation of an international response strategy to

combat climate change (Report of the Intergovernmental Panel on Climate Change, IPCC,

Fourth Assessment Report, Working Group III, Chapter 13)1.  The same Report, however,

recognised a number of limitations and gaps in existing agreements2.  Thus, the international

community has generally agreed that a new instrument be worked out at COP-15 by the end of

2009 which is to succeed the Kyoto Protocol.

The establishment of a new Committee on “The Legal Principles relating to Climate

Change” was thus considered appropriate and timely to examine the basic principles of international

law in this area.  It was fairly expected that the set of Principles or Statement, if adopted, would not

only offer effective guidelines to the international community for the implementation of a New

Protocol to be agreed upon at COP-15 but also would give significant influence on the continuous

process of law-making for the future instruments on climate change.

It was noted that, since the Committee on the Transnational Enforcement of Environmental

Law had finished its work at the Toronto Conference (2006), there was no ILA Committee with a

mandate directly on Environmental Law matters, which was a significant omission.  The work of

this Committee will complement but not duplicate the work of other ILA Committees, notably that of

the Committee on Sustainable Development whose mandate is quite broad.  The mandate of this

Committee is specific: the legal problems on climate change.  While the International Committee

will certainly review some legal concepts and principles already considered by those Committees, its

focus will be on climate change.

In parallel to the establishment of the International Committee, the Japan Branch

Committee on Climate Change (hereinafter referred as “Japan Branch Committee”)3 was established
                                           
1 IPCC, Climate Change 2007: Mitigation of Climate Change (Cambridge University Press, 2007),
Summary for Policy Makers, para.25, p.21.
2 Ibid., para.13.3.1, p.768.
3 Members of the Japan Branch Committee are as follows: Akiho Shibata (Kobe Univ., Co-chair); Yukari
Takamura (Ryukoku Univ., Co-chair); Osamu Yoshida (Univ. of Tsukuba, Rapporteur); Yoshinori Abe
(Gakushuin Univ.); Junichi Eto (Sophia Univ.); Takeo Horiguchi (Hokkaido Univ.); Kenji Kamigawara
(Sophia Univ.); Tsuyoshi Kawase (Sophia Univ.); Mari Koyano (Hokkaido Univ.); Kazuhiro Nakatani
(Univ. of Tokyo); Tomoakio Nishimura (Ritsumeikan Univ.); Yumi Nishimura (Univ. of Tokyo); Masataka
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in December 2008 and has been working intensively to prepare this preliminary paper.  As

mentioned above, the proposal to establish an ILA Committee on Climate Change was made by the

Japan Branch, and it was thought to be its Branch’s duty to submit at the outset a basis for discussion

to the International Committee members for their consideration.  It is hoped that this Japanese paper

will stimulate the discussion among the members of the International Committee which will draft its

First Report to be submitted to the ILA Hague Conference to be held in August 2010.

2. The Goal of the International Committee’s Work

The Japan Branch Committee considers that, in line with the normal practice of ILA

Committees, the final goal of the International Committee’s work should be to have the “Legal

Principles relating to Climate Change” be adopted in the form of draft articles and attached

commentaries (Third [Final] Report to be submitted to the ILA Conference at Kyoto, in 2014).

It is expected that the Second Report of the International Committee to be submitted to the

2012 Sofia Conference will be a substantive report dealing with current legal issues surrounding the

existing climate régime.  

It is our understanding that the first report to be submitted to the 2010 Hague Conference is

intended to set a stage for the preliminary consideration of the problem, namely, the methodology

and the scope of the International Committee’s work.  Thus, this paper prepared by the Japan

Branch Committee is confined to proposing the methodology and the scope of the Committee’s

work.

II．Overview of Current International Climate Régime

[To be inserted at a later stage.]

III．Methodology of the International Committee’s Work

In order to achieve a meaningful result, it is indispensable first of all to set a proper

methodology for the International Committee’s work.  It is for this reason that, in our opinion, the

first report should deal at the outset with the methodological issues to the problems of climate

change.  It may be appropriate to remind ourselves of a few preliminary points regarding our basic

methodological attitudes toward the work of this Committee.

First, it goes without saying that, while the climate change issues often induce heated

policy debates, the ILA Committee is an academic body composed of legal experts and not an

intergovernmental negotiating body, and therefore that the focus of this Committee should be the

examination and formulation of the relevant “legal principles” rather than making proposals on

policy issues.  It may also be pointed out that, while the importance of interdisciplinary approaches

                                                                                                                               
Okano (Ministry for Foreign Affairs); Takako Onitsuka (Ministry of Economy, Trade and Industry); Mari
Takeuchi (Okayama Univ.); Jun Tsuruta (Japan Coast Guard Academy).
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is recognised, the International Committee should place focus on the jurisprudential analysis.  It is

well expected that this Committee will be able to reach appropriate consensus on the basis of

lawyers’ constructive spirit.

Second, in the opinion of the Japan Branch Committee on Climate Change, it is crucially

important to distinguish our arguments lex lata (law as it is) from those based on lex ferenda (law as

it ought to be).  In the field of international environmental law in general and of climate change law

in particular, it is often witnessed that lex ferenda proposals and preferences smuggled into the

process of “interpretation” of lex lata, which should be avoided.  While the Committee envisages

making lex ferenda proposals at the end of its work, they should be made only after careful

assessment of the function of lex lata.

Third, it is equally important, in our view, that the legal principles on climate change

should be considered in the framework of general international law.  A pathological aspect of

today’s international legal studies is the tendency of “compartmentalization”, evidenced by the

undertaking of impressive scholarly works in isolated compartments of international law.

Significantly missing is a lack of coherent links among these compartments.  This tendency toward

“fragmentation” of international legal studies caused by the dominant “single-issue” approaches

should be questioned.  In any event, it is submitted that the legal principles on climate change

should be considered by relating them to doctrines and jurisprudence of general international law as

much as possible.

Based on these considerations, it is submitted that the International Committee should take

a rather cautious approach in elaborating “legal principles” on climate change, as follows: It will first

be necessary to try to clarify the meaning and function of the existing legal principles in their

interpretation and application de lege lata.  Second, if the existing law is found inoperative in order

to achieve a desired goal, then, a change of interpretation of the existing principles or a re-definition

of the existing legal concepts may be proposed.  De lege ferenda proposals of progressive

development of the new legal principles may be made at the third stage only after the careful

examination of the existing principles in case when their replacement is deemed necessary.

IV. Proposed Scope of the International Committee’s Mandate

From such a methodological orientation, the Japan Branch Committee on Climate Change

suggests that the main issues to be considered by the International Committee, on a preliminary basis,

include the following.  First, a review of the key legal concepts that are clearly relevant in the

context of climate change should be carried out.  The purpose of such exercise is to analyse their

current legal status, functions and the problématiques within the existing climate change legal régime

and to set the stage for their possible incorporation, with necessary elaboration and/or modification,

into the “Legal Principles.”  Second, an examination into the relationship of the climate change

legal régime with the general international law and other fields of international law will be necessary,

in order to more clearly evaluate the current (and future) climate régime and its operation within a

broader context, especially within the framework of general international law.  Upon such an

examination, the International Committee may be able to extrapolate and construct general legal
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principles applicable specifically to the issue of climate change.   Finally, an analysis of the

relationship of a post-2012 legal framework with the current régime and with general international

law would be warranted once the framework is successfully concluded.  Since such a framework is

still under negotiation at the time of this writing, the Japan Branch Committee confines itself in

suggesting some potential legal issues to be discussed in the future Committee’s work, in light of the

present status of negotiation (July 2009).

    The Japan Branch Committee is fully aware that there is a divergence of views about the

definition of “legal principles,” their function and even their existence and analytic utility.  Without

excluding the possibility of having more substantive discussion in the future as to the very term

“principle” and its nature and functions, the Japan Branch Committee is of the view that the

aforementioned methodologies is sufficient to embark upon the work at this stage.

1.  Review of the Key Legal Concepts in the Context of Climate Change

       The UNFCCC, which is the “parent” convention of the Kyoto Protocol and would provide

the basis of a new international climate change régime, stipulates several “principles” in its Article 3.

Whilst the definition of “principles” is not provided for in the UNFCCC, the chapeau of Article 3 of

the UNFCCC states that “in their actions to achieve the objective of the Convention and to implement

its provisions, the Parties shall be guided, inter alia”, by those principles. Hence commentators often

characterise them as “guiding principles”, although their exact implications are not necessarily clear

according to the provisions of the UNFCCC. Because of this reason, at the outset, this paper will

embark on the review of these principles and key concepts embodied in the current climate change

régime.

a. Common but Differentiated Responsibilities (CBDR): Commonality of Responsibility and

Respective Capabilities

　　

(i)  Nature and Function of CBDR

Practices of treating States in a certain category differently from others are not necessarily

new to the climate change régime. In the context of environmental protection, this differential

treatment is conceptualised as common but differentiated responsibilities (hereinafter referred to as

CBDR). The stipulations of the concept of CBDR can be found in the relevant documents which

refer to general principles on environmental protection as well as in the legal instrument dealing with

climate change itself.  It should be noted, however, the stipulations of the concept in Principle 7 of

the Rio Declaration on Environment and Development and in Article 3 (1) of the UNFCCC are not

exactly the same.

Before examining the legal nature and content of this concept, at the outset, it is necessary to

examine what the word “responsibility“ used in each document above signifies. Certainly, it does not

mean the legal consequences of international wrongful acts. For, under general international law, it is

only a breach of a primary obligation incumbent upon a State – i.e., an international wrongful act –
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that generates secondary obligation of legal responsibility to make reparation.
 
Instead, “responsibility” in the above provisions should be understood to signify that something

is imposed upon States concerned. In this context, the nature of this imposition should be clarified

further.  Some advocate that “responsibility” used in the documents above simply signifies
“duty”(“devoir” in French) to be fulfilled by States concerned. They imply that “duty” is not a legal
obligation in the strict sense but is merely a moral requirement, while the concept of “obligation”
usually signifies a legally binding imposition. Others, not showing such a clear line of distinction,
stress that the concept of “responsibility” in the above provisions does not in itself generate concrete
obligations for States but serves as a guiding principle for articulating specific rules in a given
régime.

Although these two views might seem to be different from each other at first sight, what they try
to convey is rather similar.  Both views admit that the concept of CBDR can certainly serve as a
guiding principle in negotiation for articulating new normative documents to tackle the global
concerns. Again, both of them consider that the concept does not in itself oblige States to conduct
themselves in a concrete manner. In this sense, the concept cannot be regarded as a specific
international law rule by which States are ordered to act, or refrain from acting, in a specific way.

(ii)  The Basis of the Differentiation in the Climate Change Legal Régime

In order to ascertain how the concept of CBDR functions in actual contexts, it is necessary to

examine what kind of differentiation is introduced into a given normative framework through the

concept. Of course, there might be a possibility that particular differential treatment is introduced

just as a result of political negotiations. However, from a legal point of view, it is necessary to

explore the adequate basis of differentiation introduced in the climate change régime.

There are divergent views on the grounds for differentiation applicable to the concept of
CBDR. From the stipulations in the Rio Declaration and the UNFCCC mentioned above and the
exchange of views among States concerning them, several premises for differentiation in the context
of global environmental protection could be identified. They include the following four theories.

- Contributions Theory: Industrialised countries generating the largest share of historical and
current global emissions of greenhouse gases are culpable for the global environmental
degradation and they should bear the cost for clean up;
- Entitlement Theory: Developing countries are entitled to fewer and less stringent
commitments and financial/technical assistances, in the light of the history of colonialism and
exploitation as well as necessity of development;
- Capacities Theory: Developed countries having resources and capabilities to take
responsive measures should lead the environmental protection and:
- Promotion Theory: Differentiation tailoring commitments for different situations of each
country is necessary to promote a large participation in international environmental treaties.

For example, some advocate that historical contributions should not be a factor influencing
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different treatment4.  On the other hand, other writers analyse that the first three premises are
sustaining CBDR in the climate change régime5, while the ILA Committee on Sustainable
Development seems to consider that contributions and entitlement are two basis of the concept6.

In this context, developing countries generally tend to emphasise the “contributions”, such
as historical emissions, while developed countries often stress “capacities,” including the
development stage or GDP per capita.  In any event, the relevance and the relationship of those
different premises should be examined, for at the root of the divergence between them lies a struggle
to influence the values underpinning the specific burden-sharing arrangements for global
environmental protection.

(iii) Mechanisms, Criteria and Forms of Differentiation

There are several points to be considered in formulating specific differentiation of
responsibilities on the basis of the concept of CBDR.

First, in differentiating responsibilities among States by adopting one or more premises
mentioned above, factors constituting these premises might change over time. It would therefore be
appropriate to establish a system to evaluate and possibly adapt the differentiation to, on the
continuous basis, the changes in factors which lie behind the differentiation so that certain
differential treatments may not be maintained permanently even after their rationale is lost. In this
context, it would be also interesting to examine what kinds of mechanism and criteria are suitable for
that purpose.

Second, differentiation can be materialised in various forms. For instance, the concept of
CBDR has so far been advocated in the context of (a) legal form of agreement, (b) content and/or
stringency of the commitments or actions, (c) timing at which countries take on their commitments,
and/or (d) contribution to supporting scheme.  Although all forms of differentiation could be
possible, it would be interesting to explore the pros and cons each option would entail and which
form or forms would be more appropriate in the context of climate change.

Lastly, while the concept of CBDR seems to be perceived as focusing only on differential
treatments of countries tailored for the purpose of a given régime, it is important to note that the
concept also presupposes that every State bears “common responsibilities.” It would therefore be
worthwhile to examine what should be “common” and what should be “differentiated” in the context

                                           
4 Christopher D. Stone, “Common but Differentiated Responsibilities in International Law,” American
Journal of International Law, Vol.98 (2004), pp.276-301.
5 Lavanya Rajamani, Differential Treatment under International Environmental Law (Oxford University
Press, 2006).
6 “The rationale for differentiation is twofold. Firstly, it is recognized that so far the bulk of global
emissions of greenhouse gases originated in industrialized countries and they should therefore bear the
main burden for combating climate change. Secondly, developing countries need access to resources and
technologies in order to be able to achieve sustainable development.” ILA, “International Committee on
Legal Aspects of Sustainable Developments, Fifth and Final Report,” Report of the 70th Conference
(2002), p.9.
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of climate change.

(iv) Possible Work of the International Committee

Accordingly, the International Committee might be interested in examining the following
points in considering the relevance and function of the concept of CBDR in the context of climate
change.

- What is the rationale for differential treatment in the climate change régime?
- On what basis and according to what criteria should responsibilities be differentiated among
countries in the context of the climate change régime?
- What kinds of mechanism are suitable for deciding the differentiation and allocation of
responsibilities among countries under the concept of CBDR?
- What kinds of mechanism and criteria are suitable for evaluating the changes in factors
which lie behind the differentiation?
- How can the limits of differentiation be delineated in applying the concept?
- To what extent should developments of the concept of CBDR in other fields of international
law be referred to in formulating the rules for climate change?
- What is the relationship between the concept of CBDR and other concepts in environmental
protection treaties such as intra-generational equity, polluter-pays principle or sustainable
development?

b. Precaution

Reducing uncertainties related to climate change is undoubtedly necessary.  However,

further scientific research may identify new uncertainties, hence leading to an increased level of

uncertainty. As the negotiation process towards the UNFCCC shows7, there has been a broad

consensus that in order to address climate change, one should not just wait for an uncertainty-free

evidence to implement climate policies.  Based on such a consensus, the UNFCCC stipulates this

concept in Article 3 (3) as one of the "principles" by which the Parties shall be guided in their actions

to achieve the objective of the Convention and to implement its provisions:

(i) Concept of Precaution8

A number of authors suggest that precaution has at least a conceptual core on which there

is international consensus. For example, Cameron and Abouchar indicate that three common

elements can be derived from its formulations in different international instruments; 1) regulatory

                                           
7 Report of the Intergovernmental Negotiating Committee for a Framework Convention on Climate
Change on the Work of Its Fourth Session, A/AC.237/15 (29 January 1992), p. 9, para. 50.
8 There has been a controversy on whether it is a “principle” or “approach”: the question relates closely to
the legal status of precautionary principle/approach. Those who argue for principle consider that it has a
customary status, other who argue for approach consider not.  In this paper, the term “precaution” is used
with a view to avoiding in-depth discussion on terminology and legal status at this stage of work.  It is
up to the International Committee to decide how to address these issues within its work.
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inaction threatens non-negligible harm; 2) there exists a lack of scientific certainty on the cause and

effect relationship; and 3) under these circumstances, regulatory inaction is unjustified9.  Similarly,

Birnie, Boyle and Redgwell state that precautionary principle does have a legally important core; in

performing their obligations of environmental protection and sustainable use of natural resources

States cannot rely on scientific uncertainty to justify inaction when there is enough evidence to

establish the possibility of a risk of serious harm, even if there is as yet no proof of harm10.

Article 3 (3) of the UNFCCC also incorporates three core elements.  Article 3 (3) itself

does not provide a clear answer to the following questions:

-  For the principle to be applied, what level and/or kind of harm should be proved by what

level of evidence and by whom (triggering condition);

-  In applying the principle, should burden of proof be shifted?  What action are countries

obliged to take? (consequences of the principle)

The International Committee may wish to explore what are triggering conditions and

consequences of the precaution in the context of climate change.

(ii) Normative Status/ Legal Significance of Precaution

The precaution embodied in the Article 3 (3) has a function to “guide” discourse among

Parties by supporting the argument of Parties desiring more stringent actions, thus influencing norm-

creating process.  While there has been no precedent invoking the principle either in the dispute

settlement procedure or in compliance procedure under the UNFCCC, Article 3 (3) has been invoked

by Parties intending to corroborate their argument for more stringent/conservative actions in the

negotiation on implementing rules.  One example is the case of EU and developing countries. By

invoking this article, they argued to exclude additional activities of “Land Use, Land Use Change

and Forestry” (LULUCF) under Article 3 (4) of the Kyoto Protocol for the first commitment period,

of which measurement of enhanced carbon stock involved some uncertainty.  

Whether or not and/or to what extent the concept of precaution has an impact on norm-

creating process depends on circumstances of the matter concerned.  In some cases, it may function

so as to institutionalise “caution and prudence” in emerging rules, in others not.  Such vagueness

and elusiveness in its content as well as the ad hoc nature in its function might preclude the concept

of precaution from becoming a primary rule of law.

On the other hand, the precaution might function as interpretive device to import some

“prudence and caution” into the assessment of existing rules by the courts and tribunals which face

                                           
9 James Cameron and Juli Abouchar, “The Status of the Precautionary Principle in International Law,” in
David Freestone and Ellen Hey (eds.), The Precautionary Principle and International Law: the Challenge
of Implementation (Kluwer Law International, 1996), p.45.
10 Patricia Birnie, Alan Boyle and Catherine Redgwell. International Law and the Environment (3rd ed.,
Oxford University Press, 2009), p.163.
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the situation entailing scientific uncertainty11.    For instance, Judge Treves’ separate opinion in the

ITLOS Southern Bluefin Tuna case suggests that the concept of precaution should not only guide the

future conduct of States but also the assessment by the courts and tribunals, in this specific case, of

the urgency of the provisional measures12.  

The International Committee may wish to explore what normative status/ legal significance

of precaution could possibly be identified/ expected in the context of climate change.

(iii) Criteria of Appropriate Application

As the concept of precaution is applied without full scientific basis, it might be applied in

an arbitrary manner, which may lead to undermining legal stability and predictability13.  Identifying

and elaborating criteria of proper application might be one of the International Committee’s work.

The Agreement on the Application of Sanitary and Phytosanitary Measures (SPS

Agreement) provides for the concept of precaution, and its specific form and possible elements of

criteria were suggested by the panel of the WTO in its Hormones case14.  The European

Commission’s Communication on Precautionary Principle15 seems to follow the similar lines.

- Based on best available science;

- Objective risk assessment;

- Proportionality;

- Non-discrimination;

- Consistency of measure to be taken with similar measures already taken;

- Examination of the benefits and costs of action or lack of action*;

- Review in light of scientific developments** and:

-Transparency and accountability in the decision making***.

                                           
11  Lowe suggests the similar function of the concept of sustainable development. Vaughan Lowe,
“Sustainable Development and Unsustainable Arguments”, in Alan Boyle and David Freestone (eds.),
International Law and Sustainable Development (Oxford University Press, 2001), pp.19-37.  Takao
Horiguchi, “Yobo Gensoku,” [“Precautionary Principle,”] in Kankyo Hoseisaku Gakkai hen [Japan
Association for Environmental Law and Policy (ed.)], Ondanka Boshi nimuketa Shorai Wakugumi:
Kankyoho no kihon gensoku to posuto nisenjuninen eno teian [Future Framework to Tackling Global
Warming: Basic Principles of Environmental Law and Proposals for Post 2012] (Shojihomu, 2008), pp.
146-154.
12  Separate opinion of Judge Treves, Southern Bluefin Tuna cases, New Zealand v Japan; Australia v
Japan (Jointed cases 3 and 4), Provisional measures, 27 August 1999, at http://www.itlos.org/
start2_en.html (as of 1 May 2009).
13Jaye Ellis, “The Implications of the Precautionary Principle on Procedure in International Law,” in
Canadian Council on International Law, The Measure of International Law: Effectiveness, Fairness and
Validity (Kluwer Law International, 2004), pp. 351-365. Shinya Murase, “Kiko Hendo ni kansuru
Kagakuteki Chiken to Kokusai Rippo,” [“The Scientific Knowledge relating to Climate Change and
International Lawmaking”] in Kokusai Mondai [International Affairs], No. 572 (2008), pp. 46-58.
14 EC-Measures Concerning Meat & Meat Products (Hormones), Report of the Appellate Body:
WT/DS26/AB/R & WT/DS48/AB/R, January 16, 1998, paras. 124 and 125.
15 European Commission, Communication From the Commission on the Precautionary Principle,
COM(2000) 1, February 2, 2000.
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* Article 3 (3) is almost a copy of Principle 15 of the Rio Declaration except that the

reference to taking into account cost-effectiveness of measures is separately phrased.  One could

ask whether such difference make any implication on application of the Article.

** The International Law Commission (ILC) states in its commentaries of the Articles on

Prevention of Transboundary Harm from Hazardous Activities: “... the precautionary principle

constitutes a very general rule of conduct of prudence. It implies the need for States to review their

obligations of prevention in a continuous manner to keep abreast of the advances in scientific

knowledge.”16

　　　

*** Such procedural criteria are more important in a situation where science could not

afford the convincing basis for decision because of scientific uncertainty17.  The above ILC articles

with commentary further emphasise the importance of environmental impact assessment in light of

precautionary principle.

(iv) Possible Work of the International Committee

The International Committee may wish to explore the following points within its work.

- Triggering conditions and consequences of the precaution, including burden of proof, in the

context of climate change (see (i) in details);

- Normative status/ legal significance of the precaution (see (ii) in details);

- Identifying and elaborating criteria of proper application (see (iii) in details);

- Relationship of the concept of precaution with other principles* and:

- Precautionary measures and its compatibility with WTO Agreements.      

* Some authors emphasise that concept of precaution is one of the essential elements

constituting and influencing the concept of sustainable development18.  Other suggests its

relationship with the concept of equity.

c. Sustainable Development

(i) “Sustainable Development” under the UNFCCC and the Kyoto Protocol

                                           
16 United Nations General Assembly Resolution 62/68 (2007), Annex: Prevention of transboundary harm
from hazardous activities; see also ILC, Draft Articles on Prevention of Transboundary Harm from
Hazardous Activities with commentaries, ILC Report on the work of its fifty-third session. General
Assembly Official Records Fifty-Sixth Session Supplement No. 10 (A/56/10), pp. 366-436 (2001).
17 Yukari Takamura, “Kokusai Kankyoho niokeru Yobo Gensoku no Dotai to Kino,” [“The Precautionary
Principle in International Environmental Law: Its Current Status and Functions,”] in Kokusaiho Gaiko
Zassi [The Journal of International Law and Diplomacy], Vol. 104, No. 3 (2005), pp. 1-28, in particular at
pp. 27-28.
18 Daniel Barstow Magraw and Lisa D. Hawke, “Sustainable Development,” in Daniel. Bodansky, Jutta
Brunnée and Ellen Hey (eds.), Oxford Handbook of International Environmental Law (Oxford University
Press, 2007), pp. 631-632.
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First of all, the concept of “sustainable development” can be identified as an objective

under Article 2 of the UNFCCC.  Further, the UNFCCC proclaims clearly that the Parties have a

right to – and should promote – sustainable development (Article 3 (4)) and “[t]he Parties should

cooperate to promote a supportive and open international economic system that would lead to

sustainable economic growth and development in all Parties, particularly developing country Parties,

thus enabling them better to address the problems of climate change” (Article 3 (5)). In this way,

these provisions emphasise that development should proceed with both economic and ecological

sustainability19 and purport to ensure the general interest of environmental protection20.

The Kyoto Protocol also frequently refers to the concept of “sustainable development” –

namely, Article 2 (1) on policies and measures21, Article 10 concerning the implementation of

“commitments” under Article 4, and Article 12 (2) on clean development mechanism (CDM). One

commentator notes that in the context of sustainable development, the Clean Development

Mechanism (CDM) is the most important to the Kyoto Protocol instrument, whilst at present the use

or expectation of the mechanism may not be necessarily fair22.

Significantly, the Bali Action Plan, which outlines the negotiation framework for the

adoption of a post-Kyoto agreement, continuously relies upon the use of the term “sustainable

development.”23

The notion of sustainable development is widely accepted in many other environmental

treaties24; yet, to enumerate every example would only be tedious.

(ii) “Sustainable Development” and the Climate Change Legal Régime: Analytical Framework

Needless to say, this section of the present paper is intended primarily as an investigation of

the concept of “sustainable development” in the specific context of the climate change legal régime.

Hence the relevant interpretative “practice” by the treaty organs within the framework of this

environmental régime – that is, the conference of the parties (COP) or the meeting of the parties

(MOP) and other administrative bodies – have to be given considerable weight in our analysis.  The

analysis of the preparatory work as to the term “sustainable development” would also be conducive

to our discussion25. Through this observation, we may understand the practical consequences that

                                           
19 Nico Schrijver, The Evolution of Sustainable Development in International Law: Inception, Meaning
and Status (Martinus Nijhoff Publishers, 2008), p. 105.
20 Tomoaki Nishimura, “Jizoku Kano na Hatten Gensoku” [“Principle of Sustainable Development,”], in
Kankyo Hoseisaku Gakkaihen, Ondanka Boshi nimuketa Shorai Wakugumi, op.cit., p. 141.
21 Duncan French, International Law and Policy of Sustainable Development (Manchester University
Press, 2005), p. 81.
22 David Freestone and Charlotte Streck (eds.), Legal Aspects of Implementing the Kyoto Protocol
Mechanisms: Making Kyoto Work (Oxford University Press, 2005), pp. 216, 229 et seq.
23 See Decision 1/CP.3 in: UN Doc. FCCC/CP/2007/6/Add.1 (14 March 2008), at 3.
24 For instance, the 1994 United Nations Convention to Combat Desertification (Preamble and Article 9
(1)).
25 Roda Verheyen, Climate Change Damage and International Law: Prevention Duties and State
Responsibility (Martinus Nijhoff Publishers, 2005), p. 78.
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this notoriously vague concept of “sustainable development” plays in the dynamic climate change

régime.

At the same time, it would be worthwhile examining the possible legal status and

implications of this concept itself more closely26. As it is often said, the concept of sustainable

development may come close to a certain kind of “value” in a given society and its possible status as

an international law principle is arguably questionable. Nevertheless, this abstractive concept

contains some important elements and has been identified as the central goal in many of the recent

multilateral environmental agreements, including the UNFCCC and its Kyoto Protocol.

First, the concept of sustainable development plays an important role in integrating the

environmental concerns into policies for economic and social development. Since the 1992 UN

Conference on Environment and Development (UNCED), economic development, social

development and environmental protection have been recognised as the three main pillars of

sustainable development (e.g., Principle 4 of the Rio Declaration). For example, the 1994 Agreement

establishing the WTO replaced the original phrase in 1947 GATT with the following: “allowing for

the optimal use of the world's resources in accordance with the objective of sustainable

development”(preambles (emphasis added)).  The 1995 Copenhagen Declaration on Social

Development also recognises such integration27. In applying the concept, the climate change régime

would need criteria for evaluating how to facilitate and promote balanced integration of the

economic, social and environmental dimensions of sustainable development.  The necessity for
such criteria has been identified in the case of CDM implementation. It should be noted that it is the
host Party, and not the COP or CDM Executive Board, that has the right to confirm whether the
project activities are assisting in achieving its sustainable developmen28.

Second, sustainable development undoubtedly provides a conceptual framework of time-axes,

which may be clear from its earliest definition seen in the WCED’s Our Common Future (1987). The

ILA New Delhi Declaration of 2002 clarifies that the principle of common but differentiated

responsibilities and the precautionary approach would be instrumental in pursuing the objective of

sustainable development. The former ̶ which is the ground for the quantified emission reduction

commitments of developed country Parties under the Kyoto Protocol ̶  reflects a result of

historical global emissions of greenhouse gases, originated mostly from developed countries. The

latter takes account of the future risk of threats of serious or irreversible damage.

Third, the concept of sustainable development is concerned with the necessity of partnership

                                           
26 ILA, New Delhi Declaration of Principles of International Law Relating to Sustainable Development,
Report of the 70th Conference (2002).

In Case Concerning Gab_íkovo Nagymaros Project (Hungary/Slovakia), the International Court of
Justice stated that “need to reconcile economic development with protection of the environment is aptly
expressed in the concept of sustainable development”. ICJ Reports 1997, p. 78, para. 140 [emphasis
added].
27 Annex I to the Report of the World Summit for Social Development, UN Doc. A/CONF.166/9 (19
April 1995), para. 6.
28 3/CMP.1 Modalities and procedures for a clean development mechanism, as defined in Article 12 of the
Kyoto Protocol, para.40, FCCC/KP/CMP/2005/8/Add.1 (30 March 2006), p.15.
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and participation. On this point, Principle 27 of the 1992 Rio Declaration stresses that “[s]tates and

people shall cooperate in good faith and in a spirit of partnership in the fulfilment of the principles

embodied in this Declaration and in the further development of international law in the field of

sustainable development”. Undoubtedly, developed country Parties need to cooperate with

developing country Parties in order to facilitate their adequate adaptation to climate change (e.g.,

Article 4 (7) of UNFCCC and Article 11 of the Kyoto Protocol). These “partnership-obligations” are

confirmed in other multilateral environmental treaties: yet, as some commentators say, the legal

status of such a north-south partnership is still controversial.

 

Finally, in order to achieve sustainable development in the evolving new climate régime,

more effective, democratic and accountable international or multilateral institutions may be

necessary. In the 2002 World Summit on Sustainable Development (WSSD) held at Johannesburg,

the international community agreed that “the implementation (of the outcomes of the Summit)

should involve all relevant actors through partnerships, especially between Governments of the

North and South, on the one hand, and between Governments and major groups, on the other, to

achieve the widely shared goals of sustainable development” and that “such partnerships are key to

pursuing sustainable development in a globalizing world”29.

(iii) Possible Work of the International Committee

Given the importance of seeking to design a climate change legal régime so as to secure the
general and widespread acceptance of sustainable development in the post-Kyoto agreement30, the

International Committee may be expected to examine and discuss the following points.

-The role of “integration” in order to balance “environmental protection” and “economic
development,” including needs of developing countries such as “right to development”31;

-The relationship between the concept of sustainable development and other principles on the

climate change régime, especially CBDR and precaution; and

-The concrete and effective measures for cooperation and participation between developed and

developing countries to implement sustainable development, including the CDM or others.

d. Equity

(i) Concept of Equity in the UNFCCC

The UNFCCC stipulates a provision incorporating the concept, not principle, of equity in

Article 3 (1), as one of the “principles” by which the Parties shall be guided in their actions to
                                           
29 Plan of Implementation of the World Summit on Sustainable Development, para.8, Report of the World
Summit on Sustainable Development , UN Doc. A/CONF.199/20, at p.8.
30 Christina Voigt, Sustainable Development as a Principle of International Law: Resolving Conflicts
Between Climate Measures and WTO Law (Martinus Nijhoff Publishers, 2009), p.113.
31 For example, the NIEO may also be reflected in the principle of sustainable development. See Duncan
French, “The Role of the State and International Organizations in Reconciling Sustainable Development
and Globalisation,” Nico Schrijver and Friedl Weiss (eds.), International Law and Sustainable
Development: Principles and Practice (Martinus Nijhoff, 2004), p.59.
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achieve the objective of the Convention and to implement its provisions.

According to Article 3 (1) of the UNFCCC, together with CBDR and other concepts, the

concept of equity serves as one of the bases for sharing and allocating duty to protect the climate

system. The negotiation process leading to the UNFCCC shows that there had been a controversy

among negotiating States on whether the concept includes not only “intragenerational” equity but

also “intergenerational” equity32.  The article by itself does not specify what the concept of equity

means and what implication it has exactly: it limits itself to suggesting that developed countries

should assume relatively higher duty to protect the climate system than developing countries, basing

also on the concept of CBDR and respective capabilities.

The concept of equity has often been invoked by countries under the UNFCCC. For

instance, Article 3 (1) incorporating the concept was invoked as a guideline for the process launched

by the Berlin Mandate aiming to enable adequate action beyond 2000, eventually leading to the

Kyoto Protocol33.  In the course of negotiation under the Ad hoc Group on Berlin Mandate

(AGBM), “principle of equitable burden sharing” had been invoked.  Practices under the UNFCCC

show that equity functions as criteria or principle for allocation of burden among countries34 but

without necessarily clarifying its precise implication or more specific criteria for burden allocation.

(ii) Equity under General International Law

Incorporation of the concept of equity into international law has been observed in two

main areas.  Existing treaties have specified the concept of equity or formulated the equitable

principle or the principle of equitable utilisation, first, within the context of delimitation of maritime

boundaries of continental shelves and exclusive economic zones between States, and, second, within

the context of common resources shared by two or more States, like international rivers and lakes as

well as transboundary ground waters35.  In these two different areas, there is a wealth of

international jurisprudence in which the concept of equity is applied.  For example, there is a series

of ICJ cases and arbitral awards in the area of delimitation of maritime boundaries of continental

shelves and exclusive economic zones.  The ICJ in the Fisheries Jurisdictions cases applied the

concept in the context of allocating fishery resources.  The Lake Lanoux arbitration concerned the

use of shared international watercourses.

                                           
32 Report of the Intergovernmental Negotiating Committee for a Framework Convention on Climate
Change on the Work of Its Fourth Session, A/AC.237/15 (29 January 1992), p. 27.
33 Decision 1/CP.1 The Berlin Mandate: Review of the adequacy of Article 4, paragraph 2 (a) and (b), of
the Convention, including proposals related to a protocol and decisions on follow-up,
FCCC/CP/1995/7/Add.1 (6 June 1995), p. 4.
34 Juliane Kokott, “Equity in International Law,” in F. L. Toth (ed.), Fair Weather? Equity Concerns in
Climate Change (Earthscan, 1999), pp. 186-188; Dinah Shelton, “Equity,” in Daniel Bodansky, Jutta
Burnee and Ellen Hey (eds.), Oxford Handbook of International Environmental Law (Oxford University
Press, 2007), pp. 653-658.
35 They include, for example, the 1997 UN Convention for the Use of Non-navigational International
Watercourses (UN Watercourses Convention); the 1992 UNECE Convention on the Protection and Use of
Transboundary Watercourses and Lakes (UNECE Helsinki Convention), and other conventions, such as
the 1994 Convention on Cooperation for the Protection and Sustainable Use of the Danube River Basin.
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The concept of equity has recently been introduced by the treaties in the areas of the

climate change, through the UNFCCC, and the conservation of biodiversity, through the Convention

on the Biodiversity (CBD).

A number of writers note that there are three types of equity, including equity infra legem

(equity within the law), equity praeter legem (equity outside the law, but as a gap-filler) and equity

contra legem (equity contrary to the law).36  The ICJ also recognised these three types of equity (the

Frontier Dispute case (Burkina Faso/Republic of Mali)).  In addition, equity has two dimensions,

procedural and substantive.  Equity seeks to ensure procedural fairness to produce fair outcomes.

(iii) The Nature and Functions of Equity in International Environmental Law

(a) Two Meanings of Equity: Equitable Utilization of Natural Resources and the Equitable Cost-

sharing in Managing Environmental Issues

Equity has two meanings in the context of environmental protection: the equitable

utilisation of natural resources, and the equitable cost-sharing in managing environmental issues,

particularly in dealing with damage or its risk.37  The former is typical, for example, in the context

of non-navigational uses of international watercourses.  The principle of equitable utilisation should

be conceived as a fundamental legal principle in this field of international law.  This was confirmed

in the international jurisprudence (the Lake Lanoux Arbitration; see also Articles 5 and 6 of the 1997

UN Watercourse Convention). The CBD also stipulates “the fair and equitable sharing of the benefits

arising out of the utilization of generic resources” as one of its objectives (Article 1).  On the other

hand, the equitable cost-sharing in managing environmental issues appears explicitly in the

UNFCCC (Article 3 (1)).  The ILC Draft Articles on Prevention of Transboundary Harm from

Hazardous Activities has the both meanings: the articles require the parties concerned to “seek

solutions based on an equitable balance of interests” taking into account of “all relevant factors and

circumstances” (Article 9), including certain factors indicated by Article 10, in handling risks of

transboundary harm.38

(b) Procedural and Substantive Dimensions of Equity: “Traditional” Discussions

                                           
36 Michael Akehurst, “Custom as a Source of International Law”, British Year Book of International Law,
Vol. 47 (1974-75), pp.801-802; Rosalyn Higgins, Problems and Process: International Law and How We
Use It (Clarendon Press, 1994), p.217; Vaughn Lowe, “The Role of Equity in International Law,”
Australian Year Book of International Law, Vol. 12 (1988-89), p.56 (Reproduced in Martti Koskenniemi
(ed.), Sources of International Law (Ashgate, 2000), p. 405) ; Prosper Weil, “L’équité dans la
jurisprudence de la Cour internationale de justice”, in Vaughn Lowe and Malgosia Fitzmaurice (eds.),
Fifty Years of the International Court of Justice: Essays in Honour of Sir Robert Jennings (Cambridge
University Press, 1996), pp.129-144.
37 Shelton, “Equity,” op.cit. pp.647-652.
38 Some writers, however, argue that this does not reflect customary rules. e.g. Patricia Birnie, Alan Boyle

and Catherine Redgwell, International Law and the Environment, op.cit., p.202; Alan Boyle,
“Codification of International Environmental Law and the ILC: Injurious Consequences Revisited,” in
Alan Boyle and David Freestone (eds.), International Law and Sustainable Development: Past
Achievement and Future Challenges (Oxford University Press, 2001), pp. 79-84.
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Both the procedural and substantive dimensions should be recognised in the application of

equity in international environmental law.39  The procedural dimension is a process of taking

account of all the relevant factors and circumstances as a means to achieve a desired equitable result.

The procedural dimension justifies procedural requirements, including notification, information,

consultations, etc. between the parties concerned concerning matters of conflicting interests where

there is no applicable rule or where existing applicable rules are not sufficiently clear.  Equity

praeter legem is here especially relevant to manage the issues concerned.  What is a desired

equitable result is, however, determined on a case-by-case basis.  Therefore, there is usually a lack

of predictability in the application of equity as a gap-filler.  Moreover, the outcome as a result of the

application is not necessarily favourable for environmental protection. Such a result may be avoided

by involving certain devices or schemes in the process of considering the relevant factors. For

example, requiring an environmental impact assessment or utilising permanent international

institutions as a forum may lead to certain results that could be generally agreed upon by the parties

concerned.40  There are examples of these devices or schemes in recent treaties, such as the UN

Watercourses Convention and the UNECE Helsinki Convention.

In contrast to vibrant discussion on the significance of the procedural dimension, however,

there have been less elaborated arguments focusing on the substantive dimension of equity.  There

is little consensus as to what is the substantive content of equity in international law.  It has

generally been understood that the specific substance of equity depends on a particular context. This

applies to the application of equity in the context of environmental protection.

(c) “New” Concepts of Equity: “Inter-generational Equity” and “Intra-generational Equity”

The new concepts of equity, namely the “inter-generational equity” and “intra-generational

equity”, have been advocated in international environmental law.41  These concepts are notably

different in character from the “traditional” one, as discussed above.  First, a certain substantive

direction is inherent in these concepts, and the arguments tend to emphasise the significance of such

substance in their application.  Second, their conceptual framework goes beyond that of existing

international law in several respects, such as the time-frame, sovereign equality among States, etc.,

without sufficient theoretical explanation.  Third, their legal implications are not clear.  In

particular, it is uncertain how these concepts could be applied to a particular case from the procedural

point of view and what are the legal consequences of such application.42  Finally, a similar

consideration has been incorporated into other concepts, such as “sustainable utilisation”,

“sustainable development” and “common but differentiated responsibilities”. The relationships

between the new concepts of equity and those similar concepts are not clear in many cases.
                                           
39 Shelton, “Equity,” op.cit. p.640.
40 Birnie, Boyle and Redgwell, International Law and the Environment, op.cit. p.202; Mari Koyano,

Kokusai Kankyoho niokeru Jizen Kyougi Seido: Shikko Shudan toshiteno Kino no Tenkai [Prior
Consultation Procedures in International Environmental Law: The Evolution as an Implementation
Process of Legal Institutions] (Yushindo-Kobunsha: Tokyo, 2006), pp.206-213.
41 e.g. Edith B. Weiss, In Fairness to Future Generations: International Law, Common Patrimony and
Intergenerational Equity (Transnational Publishers, 1989).
42 As to the criticism of these new concepts, see Birnie, Boyle and Redgwell, International Law and the
Environment, op.cit. pp.119-123.
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(d) Functions of Equity

Equity may take three functions in international environmental law in the case where there

is no applicable rule or where existing applicable rules are not sufficiently clear. First, equity may

bring about a just and fair solution acceptable for the parties concerned by allowing a judge or

decision-maker to extend the scope of consideration into all the relevant extra-legal factors and

circumstances.43 Secondly, equity may lead to a solution compatible with interests in the

environmental protection by providing for a process involving consideration about environmental

factors particularly where some devices or schemes are adopted especially for focusing on

environmental factors.44 Finally, equity may prompt elaborating a specific rule applicable to the

subject matter where precedents are accumulated. This function may be strengthened where a court

is involved in the application of equity. Thus, we find the significance of equity praeter legem in

international environmental law.

Functions of the new concepts, namely the “inter-generational equity” and the “intra-

generational equity,” should be distinguished from those explained above. They may be relevant in

the sphere of rule-making or measures-adopting, rather than in the context of solving a particular

case.  The new concepts may lead a rule-making activity to a particular direction favouring the

substantive content inherent in themselves, if the parties concerned accept those concepts.

(e) Problems with Equity

There are, however, three kinds of problems with equity in international environmental law.

First, there is no common understanding of equity as a legal concept. The precise legal nature of the

concept is still uncertain except for its procedural dimension mentioned above.  Second, there is

some weakness inherent in equity.  The lack of predictability in the application should be pointed

out again.  Thus, the utility of equity as a gap-filler may be limited unless there are some devices or

schemes overcoming such weaknesses.  Finally, equity may not be well suited to accommodate

common interests, or the protection of common areas.  In applying equity, problems are usually

dealt with only from the perspective of those States sharing sovereignty over the resources or

engaged in actual activities on them.  We need a wider representation in any process for

determining a balance of interests to manage such issues as involving common interests.45 Such

deficiency may, however, be overcome to some extent where there are some multilateral mechanisms

involved in the process.

(iv) Possible Work of the International Committee

Based on the above consideration, the International Committee may wish to consider the

relevance and functions of the concept of equity in a climate change legal régime, especially by
                                           
43 Lowe, “The Role of Equity in International Law,”op.cit. pp. 418-422.
44 Owen Mclntyre, Environmental Protection of International Watercourses under International law
(Ashgate, 2007), pp.361-362.
45 Birnie, Boyle and Redgwell, International Law and the Environment, op.cit. p.202.
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addressing the following issues.

- What is the significance of the concept of equity formulated in Article 3 (1) of the UNFCCC?

What is its legal nature and implication? How should we interpret this provision, taking into

account both the controversies on the concept in the drafting process and State practice under

the UNFCCC?

- How should we conceive the procedural or substantive dimension of equity under Article 3 (1)

of the UNFCCC?  What functions are expected of the concept of equity formulated in Article

3 (1) of the UNFCCC?

- Equity, as the equitable cost-sharing, may be relevant to climate change. What is the legal

nature and implication of equity in this context? What are the legal consequences of its

application?

- How can we conceive the procedural dimension of equity within the context of climate

change?

- Will the equity praeter legem have distinctive functions in the climate change régime? What

are the conditions for it to function in the climate change régime?

- Would it be possible to discuss the substantive dimension of equity within the context of

climate change?

- How do we evaluate the applicability of the new concepts of equity, namely the “inter-

generational equity” and the “intra-generational equity” within the context of climate change

legal régime?

- What is the relationship between the concept of equity formulated in Article 3 (1) of the

UNFCCC and those of “sustainable development” or “common but differentiated

responsibilities” specified by the UNFCCC? The latter concepts appear to stand on similar

ideas to the new concepts of equity, namely the “inter-generational equity” and the “intra-

generational equity”.

e. Good Faith

(i) The Concept of Good Faith as “Implicit” in the UNFCCC and the Kyoto Protocol

Unlike the key concepts analysed above, the UNFCCC or the Kyoto Protocol does not
explicitly stipulate the concept of good faith as a guiding principle, except within the context of
dispute settlement procedure (UNFCCC Article 14 (6)).  However, “it is clear that there need be no
explicit mention of the principle of good faith in a treaty because, unless that principle were
specifically negated, it is an implicit provision of all treaties.”46

Today, the concept of good faith, through judicial pronouncements and State practice, has
acquired concrete legal content and could be considered as a positive legal principle47. In a recent

                                           
46 Anthony D’Amato, “Good Faith,” in R. Bernhardt (ed.), Encyclopedia of Public International Law,
Instalment 7 (Elsevier Science Pub., 1984), p.108.
47 “La Cour observera que le principe de la bonne foi est un principe bien établi du droit international.”
Frontière terrestre et maritime entre le Cameroun et le Nigéria, exceptions préliminaires, arrêt, C.I.J.
Recueil 1998 (Cameroun c. Nigéria), p. 275, p.296 (para.38).
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study, Robert Kolb identifies following “concretizations” of the concept48:

 - The pre-contractual obligations (Article18 of the Vienna Convention on the Law of Treaties
(hereinafter referred to as VCLT));

 - The prohibition to deprive a transaction of its objects and purpose;
 - The primacy of the spirit over the letter in the interpretation of legal texts;
 - The binding nature of normative unilateral acts of States;
 - The doctrine of normative acquiescence (estoppels by silence; qui tacet consentire vedetur si

loqui potuisset ac debuisset);
 - Estoppel;
 - The responsibility for appearances created (responsabilité pour apparence,

Vertrauenschaftung);
 - The prohibition of abuse of rights including détourment de pouvior and fraud to the law;
 - The doctrine of reasonable time, e.g., for denouncing a legal act;
 - The maxim that nobody can profit from its own wrong;
 - Perfidy in the law of warfare and:
 - The doctrine of Critical Date in the law of territorial delimitation (no self-serving acts made

after the critical date can be invoked to your benefit).

(ii) Possible Work of the International Committee

The International Committee may want to elaborate some of those elements of good faith
as generally applicable to the climate change legal régime.

In addition, the concept of good faith may have its role in implementation phase of the
climate change legal régime. The principle of good faith has been recognised as an essential element
in implementing international obligations by States for the maintenance of a régime49.  The
International Court of Justice in its 1980 advisory opinion stated that:

                                                                                                                               
  See generally M. Lachs, “Some Thoughts on the Role of Good Faith in International Relations,” in R.J.
Akkerman, et al.(eds.), Declarations on Principles: A Quest for Universal Peace (Sijhoff, 1977); pp.47-
55; Élizabeth Zoller, La bonne foi en droit international public (A. Pédone, 1977); Michel Virally,
“Review Essay: Good Faith in Public International Law,” American Journal of International Law Vol.77
(1983), J. F. O'Connor, Good Faith in International Law (Aldershot, 1991); Gillian White, “The Principle
of Good Faith,” in Vaughan Lowe and Colin Warbrick (eds.), The United Nations and the Principles of
International Law: Essay in memory of Michael Akehurst (Routledge, 1994), pp.230-255; Robert Kolb,
La bonne foi en droit international public : contribution à l´étude des principes généraux de droit
(Presses universitaires de France, 2000).
48 Robert Kolb, “Principles as Sources of International Law (With Special Reference to Good Faith),”

Netherlands International Law Review, Vol.53 (2006), pp.19-20.
49 Shinya Murase, “Perspectives from International Economic Law on Transnational Environmental
Issues,” Recueil des cours, tome 253 (1995), p.413-422.  Shinya Murase, “Kokusai Funso ni okeru
‘Shingi Seijitu’ Gennsoku no Kinou: Kokusai regime no motoniokeru Teiyakukoku no Igi-Moushitate-
Tetuzuki wo Chuushinni,”[“The Principle of Good Faith in the Implementation of International
Obligation: The Function of Complaint Procedure in the Framework of International Régimes.”] in
Kokusai Rippo [International Lawmaking: Sources of International Law] (Toshindo, 2002), pp.569-595
(first published in 1995).
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“The very fact of Egypt’s membership of the Organization entails certain mutual
obligations of co-operation and good faith incumbent upon Egypt and upon the
Organization.” “Moreover, the paramount consideration both for the Organization and the
host State in every case must be their clear obligation to co-operate in good faith to
promote the objectives and purposes of the Organization as expressed in its Constitution
[.]” (Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt,
Advisory Opinion, I.C.J. Reports 1980, p. 73 at p.93 (para.43) and p.96 (para.49).)

Thus, a further study of the principle of good faith is warranted since it may provide legal
guidance as to how to implement the climate change legal régime.  The obligation to negotiate or
consult in good faith and the exclusion of “abuse of rights” have already been recognised as concrete
enunciations of the principle of good faith.  In addition, as the Court has suggested in 1980, the
principle may supply the ground for an obligation to promote and maintain a régime in good faith.
A research into the content of such an obligation, both conceptually and in practice, is promising as
to understand and, possibly, to re-conceptualise the concept of compliance or non-compliance under
the climate change legal régime.

The reference to the concept of good faith in this context signifies, on one hand, a far-
reaching obligation on the part of régime-members that could be more penetrating than their regular
obligation to comply with specific provisions under the treaty.  The members are required to
maintain a certain factual situation or condition, necessitating the State to constantly monitor and
supervise as to whether the prescribed standards are being met.  On the other hand, it could also
signify giving certain flexibility in complying with each and every obligation under the treaty.  The
implementation of an obligation by a member must be analysed in a broader context of her
constructive contribution to the promotion and maintenance of the very raison d’être of the régime
itself.  The possible role of the principle of good faith in the implementation phase of the climate
change legal régime is to delineate this flexibility by taking into account both the subjective element
of member’s “good will” and the objective element of régime’s objective and purpose.  In this
context, it is suggestive to note that the non-compliance procedure under the Montreal Protocol on
Substances that Deplete the Ozone Layer (but not the Kyoto Protocol Compliance Procedure)
explicitly stipulate the requirement of “bona fide” efforts by the Parties to comply with the
obligations under the relevant treaties50.

f.  Others

The Japan Branch Committee invites the members of the International Committee to list
other key concepts directly relevant in the context of climate change.

                                           
50 Decision IV/5 (1992), Annex on Non-compliance procedure under the Montreal Protocol (as amended
by Decision X/10 (1998)), para.4.
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2. The Relationship of the Climate Change Legal Régime with General International Law and

Other Fields of International Law.       

(1) Climate Change Legal Régime within the Framework of General International Legal Order

a. Basic Tenets of International Legal Order

Japan Branch Committee on Climate Change is of the view that a research into some of the
relevant basic tenets of international legal order would assist in the International Committee’s work
in constructing “the Legal Principles relating to the Climate Change.”  First, as has been explained
in Part III of this report on methodology, it is submitted that the climate change legal régime and its
constitutive principles could not exist in isolation from well-founded concepts of general
international law, such as the concepts of pacta sunt servanda, consent, territoriality, jurisdiction and
sovereignty. For example, the concept of l’État situé (placing and treating States according to their
specific circumstances)51 is not new in international law but it must be normatively constructed in
light of the overarching principle of sovereign equality of States.  The concept of common concern
of mankind (first preambular paragraph of the UNFCCC) may militate in favour of
institutionalisation and, potentially, collective decision-making52, but its concretisation has to be
examined in light of the still consent-oriented international legal order.

Second, some concepts and principles of general international law may function as
clarifying, filling the gap between, providing concrete contents to, or even coordinating and
resolving the potential discrepancies among the norms already recognised as applicable in the
climate change context.  There is a wealth of work on these “interstitial”53 concepts and principles
of international law that we can turn to.  For example, the concepts of process legitimacy54 and
accountability55 may provide useful clues and suggestions in constructing principles of law-making
and law-administration within the context of the climate change legal régime.  The concepts of
equity (see IV-1-d of this paper) and fairness56 as principles of substantive burden-sharing may
provide interpretative guidance as to the concept of common but differentiated responsibilities
(CBDR, see IV-1-a of this paper).  The concepts of “risk” and “rationality (cost-effectiveness)”57

                                           
51 Ryuichi Ida, “Kaihatsu no Kokusaiho ni okeru Hatten Tojokoku no Chii,” [“Legal Status of Developing
Countries in International Law of Development: Equality of States and Inequality of Development,”],
Hogaku Ronso [Kyoto Law Review], Vol. 116, Nos. 1-6 (1985), p.615 (citing R.-J. Dupuy, “L’organisation
internationale et l’expression de la volonté générale,” Revue general de droit international public, tome
61 (1957), pp.540-550; R.-J. Dupuy, L’océan partagé (A. Pédone, 1979), p.33).
52 Jutta Brunnée, “Common Areas, Common Heritage, and Common Concern,” in Daniel Bodansky, Jutta
Brunnée and Ellen Hey (eds.), The Oxford Handbook of International Environmental Law (Oxford UP,
2007), pp.550-573.
53 Vaughan Lowe, “The Politics of Law-Making: Are the Methods and Character of Norm Creation
Changing?” in Michael Byers (ed.), The Role of Law in International Politics (Oxford UP, 2000), pp.207-
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may be important components when we construct legal principles applicable to problem areas with
remaining scientific uncertainties (see IV-1-b of this paper).

Finally, some of the basic tenets of international legal order may provide reasonable
foundation when we propose, as a last resort, lex ferenda principles relating to climate change.

b. Established Rules of General International Law

(i)  The Relevance of Established Rules for the Climate Change Legal Régime

In addition to the basic tenets of international legal order examined above, we consider that

the International Committee would benefit from an examination of the established rules of general

international law, namely the law of State responsibility and liability, the law of treaties, the

principles and rules relating to the disputes settlement, and the law of international organisations.

For example, the legal relationship between the UNFCCC and the Kyoto Protocol (and a

future post-2012 New Legal Framework) is established, first and foremost, by applying the general

international law of treaties.  The coherence between and among the components of a regulatory

régime58 will be ensured, and the potential discrepancies will be resolved, by applying the general

rules on treaty interpretation and those on successive treaties, unless there are special, internal

mechanisms to deal with them in the régime.  The determination on the legal and operational

significance of resolutions and decisions of the COP would very much depend upon the

interpretation of the relevant provisions of the multilateral environmental agreements (MEAs)

themselves and on the application of general rules on treaty interpretation59. The so-called

“legislative activities” of the MEA régimes60 should first be examined in light of the general law of

treaties relating to “the means of expressing consent to be bound by a treaty.” (Article 11 of the

VCLT)61.  It is also suggested that the law of treaties provides a “delimitation” function between

treaty rights and mere interests given to Parties through the administrative apparatus of the régime,

and that Article 60 (2) of the VCLT would apply only to the case of suspension of treaty rights as a

                                                                                                                               
[Introduction to Studies on Risks, Vol. 3: Legal Perspectives] (Iwanami-shoten, 2007), pp.87-120.
Jonathan B. Wiener, “Precaution,” in Daniel Bodansky, Jutta Brunnée and Ellen Hey (eds.), The Oxford
Handbook of International Environmental Law (Oxford UP, 2007), pp.597-612.  Shinya Murase, “Kiko
hendon ni kansuru Kagakuteki chiken to Kokusai Rippo,” [“The Scientific Knowledge relating to Climate
Change and International Lawmaking,”] in Kokusai Mondai [International Affairs], No. 572 (2008),
pp.55-56.
58 Donald Feaver and Nicola Durrant, “A Regulatory Analysis of International Climate Change
Regulations,” Law and Policy, Vol.30, No.4 (2008), pp.394-422.
59 Lavanya Rajamani, “From Berlin to Bali and Beyond: Killing Kyoto Softly?” International and
Comparative Law Quarterly, Vol. 57 (2008), pp.914-917.
60 Jutta Brunnée, “COPing with Consent: Law-Making under Multilateral Environmental Agreements,”
Leiden Journal of International Law, Vol.15, Issue 1(2002), pp.1-52. Günther Handl, “International ‘Law-
making’ by Conference of the Parties and Other Politically Mandated Bodies,” in Rüdiger Wolfrum and
Volker Röben (eds.), Developments of International Law in Treaty Making (Springer, 2005), pp.127-143.
61 Akiho Shibata, “Teiyaku koku Kaigi ni okeru Kokusaihou Teiritsu Katudo,” [“International Law-
Making Activities in the Conference of the Parties (COP),”] Sekaihou Nenpo [Yearbook of World Law],
No. 25 (2006), pp.43-67.
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consequence of Party’s non-compliance of a treaty62.  Recently, influential views have argued that

the same legal phenomena would be explained more appropriately by applying the law of

international organisations, especially the concept of internal legal relationship between an

organisation and its members and that of derivative and even “implied” powers of international

institutions63.

As regards the dispute settlement procedures, it has been argued that the traditional,

bilateral dispute settlement procedures (DSPs) have barely been utilised under international

environmental treaties and, instead, the specially-crafted compliance procedures (CPs) have been

established to deal with the situations of treaties’ violation and non-compliance.  This was the case

for the Kyoto Protocol and its Compliance Procedure.  Although this development of CPs under

MEAs is indeed the fact, it is also the fact that almost all MEAs still contain traditional dispute

settlement provisions, and the CPs function “without prejudice” to these provisions.  The legal

relationship between DSPs and CPs64 and, more specifically, the legal significance of the “without

prejudice clause”65 must be analysed within the framework of general international law.

(ii) The Law of State Responsibility and Climate Change

　　　　　　　　　　　　　　　　　　　　　　　　　　

(a) Preliminary Questions

(a-1) The Concept of Responsibility and Liability
According to common usage of terms in international legal discipline, “responsibility”

means a legal consequence of international wrongful act committed by a State, while “liability”
means a duty to compensate damage caused by a State by lawful conduct. If we follow these
definitions, it is concluded that there is no general rule of State liability in international law. Liability
is introduced only through particular treaties such as the Convention on International Liability for
Damage Caused by Space Objects.  Therefore, in the light of the purpose of this section, it is
necessary to examine only the relationship between the climate change régime and general rules of
international responsibility in the following.

(a-2) Does the UNFCCC constitute a “Self-Contained Régime”?

                                           
62 Akiho Shibata, “Kankyo Joyaku Fujunshu Tetuduki no Kiketsu to Jouyaku Ho,”[“The Consequences of
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63 Robin R. Churchill and Geir Ulfstein, “Autonomous Institutional Arrangements in Multilateral
Environmental Agreements: A Little-Noticed Phenomenon in International Law,” American Journal of
International Law, Vol.94, No.4 (2000), pp.623-659. Volker Röben, “Institutional Developments under
Modern International Environmental Agreements,” Max Planck Yearbook of United Nations Law, Vol.4
(2000), pp.363-443.
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Law,” Netherlands Yearbook of International Law, Vol. 31 (2000), pp.43-52.
65 Akiho Shibata, “‘Kankyo Joyaku Fujunshu Tetuzuki wa Funso Kaiketsu Seido wo Gaisazu’ no
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If one legal régime constitutes a “self-contained régime,” it could exclude application of
general rules of State responsibility.  However, there are no explicit intents to rank the UNFCCC as
a self-contained régime among Parties. On the contrary, there are interpretative declarations made by
several States parties such as Fiji, Kiribati, Nauru, Papua New Guinea and Tuvalu to the effect that
provisions in the UNFCCC cannot be interpreted as derogating from the principles of general
international law66.

(b) Applicability of the Principles of State Responsibility under General International Law to the
Climate Change Régime

It is submitted that under the general law of State responsibility, a State injured by a
wrongful act – that is, a breach of international obligation attributable to a State -- by another State
may demand a cessation of the wrongful act as well as reparation for the damage inflicted. A dispute
is thus settled by applying the law of State responsibility where an international wrongful act occurs,
which causes injury to another State. Pursuing State responsibility can be an effective tool for
settling disputes, when the damage caused by the wrongful act is such a kind that can be remedied ex
post by reparation.

In order to appreciate applicability of the law of State responsibility to the climate change
régime, therefore, it is necessary to examine whether those factors shown above in the context of the
climate change régime can be discovered.

(b-1) Identification of International Wrongful Acts
An international wrongful act is said to consist of the breach of obligation attributable to a

State. Therefore, in order to apply the general law of State responsibility, it is necessary to identify
the obligations incumbent upon States in the climate change régime.

Under general international law, States must ensure with due diligence that activities
within their territories do not incur damage to others (see Principle 21 of the Declaration of the
United Nations Conference on the Human Environment and Principle 2 of the Rio Declaration on
Environment and Development). However, in the context of the prevention of climate change, the
States which cause the damage could not be identified, because climate change is said to be the result
of the concurrent and accumulative acts of many actors.

Against this background, the UNFCCC and other relevant legal materials try to specify and
fix obligations incumbent on each Party. In this context, it is advisable to examine the following
matters:

- Does Article 4 of the UNFCCC or Kyoto Protocol impose legal obligations on Parties?

                                           
66 For example, the declaration by Fiji states as follows: “The Government of Fiji declares its
understanding that signature of the Convention shall, in no way, constitute a renunciation of any rights
under international law concerning state responsibility for the adverse effects of climate change, and that
no provisions in the Convention can be interpreted as derogating from the principles of general
international law.”
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   The title of Article 4 of the UNFCCC uses the word “commitments” instead of
“obligations” to describe the duties imposed on Parties. It might signify that the burdens thus
inflicted on States are not strict obligations in legal terms. However, at the same time, the
auxiliary verb “shall” is used in each paragraph, which usually means that the provision entails
legally binding obligation.
   The situation is seen similarly in the Kyoto Protocol. The Protocol sets binding targets for
thirty-seven industrialised countries and the EC for reducing greenhouse gas (GHG) emissions.
Even though the word used for describing the said targets is “commitments,” those obligations
are precisely articulated and generally said to be legally binding.
   In these circumstances, is it possible to say that provisions of Article 4 or the Kyoto
Protocol are legally binding upon the State parties?

 -What kind of consequences will follow if one State breaches obligations to cooperate?
   Article 4 (1) of the UNFCCC provides various kinds of obligations to cooperate among the
States parties in subparagraphs (c)-(e) and (g)-(i).  It is necessary to explore what kind of
consequences will follow if one State breaches these obligations.

- Is it possible to establish the breach of abstract obligations?
   In the climate change régime, there are several concrete obligations establishing whose
breach will be relatively easy.  They are obligations to develop, periodically update, publish
and make available to the COP national inventories of anthropogenic emissions under Article 4
(1) of the UNFCCC or to attain the targets of reduction of GHG emissions specified in the
Kyoto Protocol. On the other hand, several obligations such as stipulated in Article 4 (2)(a), 4
(3), 4 (4) and 4 (5) of the UNFCCC are articulated in somewhat abstract terms or leave wide
discretions for the States concerned in fulfilling their obligations. In assessing the usefulness of
general principles of State responsibility in the context of climate change, it is necessary to
examine whether we can establish the breach of such obligations effectively.

- State responsibility for the abuse of rights?
   Even though it is difficult to establish breaches of abstract obligations, there might be
possibility to pursue responsibility of a State who abuses the admitted right. It can be useful to
examine whether the principle of abuse of right is established under general international law
as well as whether it can be applied in the context of climate change (see section on good faith,
IV-1-e above).

(b-2) Identification of Injured State
Under general international law of State responsibility, an injured State is entitled to invoke

the responsibility of another State. However, in the context of climate change, an internationally
wrongful act cannot be considered as having injured any specific State. In this circumstance, whether
Article 4867 of the Articles on Responsibility of States for Internationally Wrongful Acts prepared by
                                           
67 Article 48 (Invocation of responsibility by a State other than an injured State) provides:
1. Any State other than an injured State is entitled to invoke the responsibility of another State in

accordance with paragraph 2 if:
(a) the obligation breached is owed to a group of States including that State, and is established for the
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the ILC codifies existing international rules or it just proposes a lex ferenda is crucial in assessing the
applicability of law of State responsibility to climate change régime.

(b-3) Effectiveness of the Law of State Responsibility for the Prevention of Climate Change
As shown above, we could find two kinds of obligations whose breach could generate

responsibility of wrongdoing States in the context of prevention of climate change. Those are, on the
one hand, procedural obligations to submit certain information etc. under the UNFCCC, and on the
other, substantive obligations to reduce GHG emissions as required by the Kyoto Protocol. If we
assume in accordance with the ILC Articles that every State party is entitled to pursue the
responsibility of a State having violated those obligations, the former breach of procedural
obligations can be remedied by making the wrongdoing State to cease the breach, that is, by making
the said State to perform the original obligations.

On the other hand, as to the responsibility of the possible breach of core obligations of
reducing GHG emissions under the Kyoto Protocol, following questions should be addressed:

- Such breach can only be established after the first commitment period established by the
Protocol has been elapsed, that is, after the obligations to reduce GHG emissions themselves
have expired. In this situation what kind of reparation can be pursued?
- The obligations of reducing GHG emissions are allocated to each industrialised States parties
with the purpose of managing risks of climate change, which means that the breach of those
obligations does not necessarily result in actual damage. Thus, usual remedies under the law of
responsibility might not be suitable for the breach of such obligations. To put it differently, the
legal régime for tackling climate change is built with the idea that one should prevent not the
climate change itself but the risks thereof, because once the actual damage due to the change in
climate have occurred, it is impossible or it takes unreasonable costs to remedy them
afterwards. Against this background, can the system of State responsibility which focuses on
remedial aspects of international wrongful acts adequately respond to this aim?

(2) Climate Change Legal Régime and Other Fields of International Law

a. The Relevant Other Fields of International Law

    Measures to tackle climate change, whether taken internationally or unilaterally, often show

some relevance to, sometimes even possible conflict with, other fields of international law.  Above

all, normative analysis would be worth carrying out on such relationship and possible conflict.  In

                                                                                                                               
protection of a collective interest of the group; or

(b) the obligation breached is owed to the international community as a whole.
2. Any State entitled to invoke responsibility under paragraph 1 may claim from the responsible State:

(a) cessation of the internationally wrongful act, and assurances and guarantees of non-repetition in
accordance with article 30 and:

(b) performance of the obligation of reparation in accordance with the preceding articles, in the interest
of the injured State or of the beneficiaries of the obligation breached.
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principle, it would be desirable to avoid such conflict and rather enhance synergies with other field

of international law.  From such a point of view, it might be interesting to see whether there would

exist some legal principles to assist us in finding a better coordination and synergies between climate

régime and others, and, if so, what legal principles could be applied for that purpose.

  From such perspective, the paper suggests several issues that may be considered by the

International Committee.

 (i) Interrelationship and Possible Synergy with Other Field of International Environmental Law

  　　There exist some examples in which measures to address climate change might have adverse

impact on other environmental problems.

　　　- Climate measures and the ozone régime:

　　　　　One example can be found in the CDM reality. Projects for destroying HFC23, a very

potent GHG, resulting from the production of HCFC22 provide ‘cost-effective’ reduction.

However, some authors express their strong concern that the enormous profit resulting from such

CDM projects practically subsidises production of HCFC22, both an ozone depleting substance and

a GHG, and would discourage developing countries from taking more actions to phase out or even

halt an increased production of HCFC22, which would undermine effectiveness of the ozone

protection régime.

　　　- Climate measures and protection of biodiversity:

  　　　　Another example is the case of CDM afforestation and reforestation (CDM/AR) project

activities. The rules on CDM/AR leave to the host country’s discretion the judgment of whether the

projects will cause significant negative socio-economic impacts and environmental impacts.   Due

to lack of international rules and standards, the host countries, attracted by short-term economic

interest generated through CDM, might disregard environmental and social values such as

biodiversity, which would possibly affect their implementation of the CBD.

　　　- Climate measures and protection of marine environment:

        Some mitigation technologies using the ocean, such as carbon capture and storage, if they

would be mismanaged, might present a potential risk of affecting marine environment.  On the

other hand, recent scientific findings show that increasing emission into atmosphere will enhance

acidification of the ocean and deteriorating marine ecosystem, which would undermine one of the

key objectives of the United Nations Convention on the Law of the Sea (UNCLOS), in particular its

Part XII (Protection and Preservation of the Marine Environment).  These examples suggest that

some relationship between climate change law and law of the sea would exist, which might

necessitate a better coordination.

　　　- Duplication and/or overlap of “competences” of the UNFCCC with ICAO and IMO

          In light of current and predicted drastic increase in emission, proposals to set a target

and/or to introduce mitigation measures for emissions from international aviation and maritime

transport under the UNFCCC have been put forward.  If such proposals would be agreed upon, it

would eventually lead to a duplication and/or overlap of competences of the UNFCCC with ICAO
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and IMO, which have been introducing mitigation efforts in this area.

（ii）Interrelationship and Possible Synergy with Other Field of International Law

      -  Trade restrictive measures to mitigate climate change and international trade law:

  　　　　　Certainly, it is one of the issues to which most attention has been and should be paid

from this point of view: possible conflict of mitigation measures with international trade law.  It

should be noted that the UNFCCC clearly stipulates in its Article 3 (5) a guiding principle relating to

this issue: “Measures taken to combat climate change, including unilateral ones, should not

constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on

international trade.”  The principle suggests that climate measures, whether multilateral or unilateral,

should not be in violation of the existing WTO rules.

            In light of its highlighted importance, this topic will be elaborated more detail in the

independent subsection below.

      -　Climate change and human right law:

            The other area on which interest has recently been focused is the relationship between

climate change and human right law.   The UN Human Right Council, in March 2008, adopted
resolution 7/23 and requested the Office of the United Nations High Commissioner for Human
Rights (OHCHR) to conduct a detailed analytical study on the relationship between climate change
and human rights.  In reply, the OHCHR submitted its report to the Council.  On the other hand,
several cases and complaints claiming for violation of human rights due to lack of appropriate level

of mitigation actions have been brought before international human right bodies and national courts

in some countries.  The International Committee may wish to consider this issue in its work.

b. Possible Conflict of Norms in the Field of Trade Law  
　　　　　　　　　　　　　　　　　　　　　　　　　　　

(i) Possible Conflict Situation

     It is crucial to avoid a situation where a contracting Party to the climate change régime finds
itself at odds with the obligations it had legally committed to under other existing treaty régimes.  It
should be desirable for a coming climate change régime to take every step to avoid such a situation.
From this point of view, it is worth noting that, as mentioned above, the UNFCCC itself clearly

stipulates in its Article 3 (5), which specifically relates to trade law, a guiding principle suggesting

that climate measures should not be in conflict with the existing WTO rules.

     Conflicts do not necessarily occur when the two different legal régimes deal with the same
subject matter.  Such conflicts do occur, however, when the latter régime impose upon Contracting
Parties legal obligations, the implementation of which would trigger the violation of the prior legal
régime.  If the latter régime only authorises its contracting parties to do something (“The
Contracting Parties may do”), the issue of conflict may be avoided should they behave carefully.  If
the latter régime imposes upon them legal obligations (“The Contracting Parties shall do”), it would
be difficult, if not impossible, to avoid the conflict.
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    But if conflicts occur, how should we deal with possible conflicts between the climate change
legal régime and other treaty régimes? Pauwelyn categorises  “conflict of norms” into four
situations:

(a) where Norm 1 provides that State A shall do X, while Norm 2 provides that State A
shall do Y (Y being either different from or mutually exclusive with X)

(b) where Norm 1 provides that State A shall do X, while Norm 2 provides that State A
shall not do X.

(c) where Norm 1 provides that State A shall do X, while Norm 2 provides that State A
need not do X.

(d) where Norm 1 provides that State A shall not do X, while Norm 2 provides that State A
may do X.68

Although there are several approaches to the concept of “conflict of norms,”69 this
categorisation would be a useful basis for the present paper.  As it is conceivable that a post-2012
new legal régime on climate change would allow Parties to take trade restrictive measures which are
prohibited under the WTO agreements (Situation 4 above)70, it would be worthwhile to examine
some fundamental systemic issues concerning such normative conflicts at this stage, while a detail
examination whether there are potential conflicts between the climate change legal régime and other
treaty régimes would be made at a later stage.

(ii) How to resolve the Normative Conflict? – Some Fundamental Issues

(a) Interpretation

In a case where treaty régimes conflict, one approach would be an interpretation that
harmonises the “conflicting” treaty provisions at issue. A trade restrictive measure based on the
climate change régime, for instance, may be justified in the WTO régime if we interpret exception
clauses of the WTO agreements in a way to coordinate the two treaty régimes.71 For this approach,
Article 31 (3)(c) of the VCLT has particular importance.  

According to the Study Group on the International Law Commission on Fragmentation of
International Law, Article 31 (3)(c) of the VCLT is based on the “principle of systemic integration.”
The Study Group emphasises the need to interpret the text of a treaty, taking into account other rules
of international law that might have bearing upon a case.72 The WTO Panel in EC-Biotech Products

                                           
68 Joost Pauwelyn, Conflict of Norms in Public International Law (Cambridge University Press, 2003),
p.179.
69 Harro Van Asselt, Francesco Sindico and Michael A. Mehling, “Global Climate Change and the
Fragmentation of International Law”, Law & Policy, Vol.30 (2008), pp. 429-30.
70 Similar potential conflicts have emerged during the course of negotiations on the Cartagena Protocol on
Biosafety to the Convention on Biological Diversity and the Convention on the Protection and Promotion
of the Diversity of Cultural Expressions.
71 There are many exceptions provided in the WTO agreements, such as GATT Article XX.
72 Report of the Study Group on the International Law Commission on Fragmentation of International
Law, A/CN.4/L.628 (1 August 2002), paras. 410-480, pp. 206-244.
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stated, however, “the parties” in Article 31 (3)(c) should be interpreted “all the parties to the treaty
which is being interpreted” and refused to take into account the Convention on Biological Diversity
and the Cartagena Protocol in interpreting the WTO agreements.73 Although this is neither the
jurisprudence of the Appellate Body nor of the International Court of Justice, it would be inevitable
for us to evaluate the Panel’s understanding of Article 31 (3)(c) when we consider the conflict
between the climate change legal régime and other treaty régimes.

(b) Application

If there remain some normative conflicts of treaty régimes even after the process of
interpretation, we must consider which treaty provisions apply to the case at hand. Article 30 of the
VCLT specifies the rules on the application of successive treaties relating to the same subject-matter
and its Paragraph 4 would be important for the purpose of this report.

If two States are parties to both a new climate change treaty and an existing treaty in any
other field of international law and if the parties to the new climate change treaty (“the latter treaty”)
do not include all the parties to the existing treaty (“the earlier treaty”), the lex posterior principle
which is provided in paragraph 3 of Article 30 applies. However, it should be noted that in a case
where one of the two States is a party to the existing treaty but is not a party to the new climate
change treaty, only the former applies to the case. Also, even if two States are parties to a new
climate change treaty and another treaty at issue, we should bear in mind that questions would be
raised what applicable law(s) would be in a particular dispute settlement procedure. For example, the
Dispute Settlement Understanding of the WTO has no provision on the applicable law.  Whether
WTO panels and Appellate Body may apply treaties other than the WTO agreements is still an
unresolved issue.74

(c) Forum Selection

The issue of forum selection occurs when each treaty has each dispute settlement clause.
In a case where both the climate change treaties and other treaties apply to the same dispute, it
could be crucial which dispute settlement body has jurisdiction over the dispute. In reality,
Contracting Parties’ discretions will be the main factor to decide on which forum will be used for a
dispute settlement.  We could hopefully set up a rule about which treaty régime should come into
play depending on categories of situation.  Such a rule, however, would be only effective if all the
parties concerned are bound by the treaty régime in question.  Having this constraint in mind, we
could still usefully discuss the issue of forum selection in general terms such as whether a dispute
settlement procedure whose applicable law is strictly limited is a relevant forum to deal with the
case involving the conflict of treaty régimes. It is also necessary to address the issue of exclusive
jurisdiction clauses in some treaties,75 since such a clause, if included in a new climate change

                                           
73 Panel Report, European Communities-Measures Affecting the Approval and Marketing of Biotech
Products, WT/DS291/R, WT/DS292/R, WT/DS293/R (29 September 2006) para.7.71.
74 Mitsuo Matsushita, et al. (eds.), The World Trade Organization: Law, Practice and Policy (2nd ed.,
Oxford University Press, 2006), pp.109-111.
75 For example, NAFTA Article 2005 (1) provides that “[s]ubject to paragraphs 2, 3 and 4, disputes
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treaty, may be determinative on forum selection problem.

3. Relationships of a New Legal Framework with the Current UNFCCC and the Kyoto

Protocol and its Relationship with General International Law

Negotiation for establishing a Post-2012 climate change régime is currently underway.  It

would therefore be premature to make a conclusive evaluation on the new legal framework at this

moment.  The International Committee may wish to consider the relationship of a new legal

framework with the current régime and with general international law in its future work once some

agreement is reached.  Nevertheless, some preliminary analysis based on the current status of

negotiation might be worthwhile in order to set a possible basis for the Committee’s future work.

Accordingly, this paper suggests some potentially related issues on the relationship of a new legal

framework with the current régime.

(1) Possible Legal Form of an Agreed Outcome in Copenhagen

The current negotiation towards Copenhagen has been progressing on two tracks: the first
track is aiming at agreeing on further commitments of subsequent commitment periods under the
Kyoto Protocol, and the second track is discussing on the long-term cooperative actions both by
developed countries including non-parties to the Kyoto Protocol and by developing countries under
the UNFCCC.  Both two tracks are expected to reach an agreement in the coming Copenhagen
Conference.  There has been still divergence of views among the countries not only on the
substance but also on the legal form of such an agreement and the issues related to the relationship
between the UNFCCC and the Kyoto Protocol, on the one hand, and the agreement in Copenhagen
on the other hand will very much differ depending on the substance and the form of the agreement
and the substance.  Recognising the close interconnectedness between the substance and the form,
the present paper rather focuses on the issue relating to the legal form.

Regarding the legal form, at this moment, countries are proposing/considering the
following three options:

(a) Amendment of the Kyoto Protocol (KP) and a new Protocol covering commitment by the U.S.
and actions by developing countries;

(b) Amendment of the KP and a set of decisions by the COP and:
(c) A new comprehensive Protocol covering commitments and actions by all countries.

The above option (c) aims at covering all mitigation commitments/actions both by
developed countries, including the U.S. and developing countries by a single legal instrument under
the UNFCCC.  This option seems to have an undoubted advantage of embodying a package of
agreement in a clear and simple form, enabling countries to easily understand how equitable the
efforts are distributed among the countries to tackle climate change.  This option, however, seem to
                                                                                                                               
regarding any matter arising under both this Agreement and the General Agreement on Tariffs and Trade,
any agreement negotiated thereunder, or any successor agreement (GATT), may be settled in either forum
at the discretion of the complaining Party.”
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be difficult, if not impossible in light of the opposition during the negotiation.  Under this option,
one question is how to deal with the current Kyoto Protocol once such a comprehensive agreement is
adopted and comes into force.  Another question relates to its relationship with the UNFCCC,
especially if the agreement were to have the scope as comprehensive as, or even broader than, that of
the UNFCCC. In such a case, the status and role of the UNFCCC as “framework” may come into
question.

The other two options, (a) and (b), may entail more difficult challenges.  As this package
of agreement is to be composed of a couple of instruments, legally binding or not, some coordination
among these separate instruments would be necessary in order to ensure that these instruments and
their implementation, including the equitable effort sharing and the rules on measurement,
verification, and reporting thereof, work as a whole and would not undermine the package.
Keeping consistency of the rules on crediting schemes and related compliance rules would also be
very important to ensure the sound operation of the carbon market.

  
Another issue relates to the coordination of the timing and conditions of entry into force of

the instruments, bearing in mind that the Kyoto Protocol explicitly provides the conditions for its
amendment to enter into force. In principle, States have the discretion to ratify or not an international
treaty, therefore, there is always a possibility that States ratify only one of the packaged instruments.
Thus, these two options have the risk of undermining the integrity of the régime, since the applicable
climate change régime may differ from one country to another depending upon their ratification
records.

(2) Issues Related to Implementation of the Kyoto Protocol beyond 2012

  In all cases, the compliance assessment of Annex I countries’ commitment in the first commitment
period will take place after 2012, no matter what the future form of the Kyoto Protocol will be.
And some project activities under the Joint Implementation and the Clean Development Mechanism
under the Kyoto Protocol are already planned to continue beyond 2012.  It would therefore be
desirable that these issues would also be addressed during the negotiation.

4. Other Issues Which Could Be Examined by the International Committee

The Japan Branch Committee identified the following issues during its work, which it

considered the International Committee might be interested in addressing within its work, although

this paper does not examine these issues in-depth way.  This paper just lists such issues, not

necessarily systematic way, for suggestion.

 (1) Legal Problems Arising Out of Specific Measures

a.  “Caps and Trade” and Flexible Mechanisms (including Emission Trading)

b. Tax and Subsidies

c. Voluntary Agreements

d. Sector-Based Approaches
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e. Standard-setting / Labelling (Top-runner approach, Carbon-footprint, etc.)

f. Bubble

g. Others

(2) Participation and Forum

a. UN Forum

b. Major Economies’ Forum

c. Voluntary Forum

d. Private Sectors’ Forum

e. Others

(3) Compliance Procedures and Mechanisms

a. Nature of “Commitments” and Actions

b. Measurablity, Reprotablity and Verifiability

c. Facilitative Approach

d. No-lose Approach

e. Enforcement Approach

f. Power of the Conference of the Parties and the Revision of the Agreements

(4) Conflict and Coordination with WTO Rules

a. Climate Conventions and Protocols

b. Domestic Measures

　(5) Legal Linkages between “Mitigation” and “Adaptation”

  (6) Others
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